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TUESDAY, SEPTEMBER 13, 1955 


Introductory statement by the chairman, Senator Harley M. Kilgore 
It is hoped these hearings will help to clarify antitrust laws as they per- 
tain to the operations of American businessmen abroad. 


Statement of David C. Murchison 


He opposes the proposal of an ad hoc committee of the United Nations 
Economie and Social Council which would make restrictive business 
practices in foreign trade the subject of international convention. He 
opposes it because this proposed agreement ‘‘discriminates against 
private enterprises in the United States and discriminates in favor of 
nationalized industries and publie cartels in Europe and thus penalizes 
United States nationals. 

‘Also because it would by its own terms actually apply primarily to 
concerns located in the United States and would immunize or exempt 
a large number of public or nationalized industries in other countries.” 

He also opposes this proposition ‘‘because the proposed tribunal would 
actually perform judicial functions but no provision is contained any- 
where for the selection of impartial or independent judges. And lastly 
because no basic procedural safeguards which we are used to in this 
country are provided in the agreement for the benefit of parties appearing 
before it.’’ 

Stated his qualifications. 

Mr. Murchison said it had been ‘‘suggested that people opposing this 
report are in favor of restrictive business practices. I would like to say 
I am against them as much as anyone but I don’t necessarily agree with 
this manner of handling them.’’ 

He does not believe opposition to the proposal of the ad hoc committee 
means that he favors restrictive practices. He declared, ‘“‘I am a believer 
in strict and vigorous antitrust enforcement and I am opposed unaltera- 
bly to trade restraints in any form.” 

He continued: “The basic proposal of the report of the ad hoc com- 
mittee, as you know, is to establish in the United Nations, by agreement, 
presumably in the form of a treaty, an investigative and regulatory 
tribunal—similar in some respects to the Federal Trade Commission of 
the United States—with jurisdiction over business practice deemed by 
it to restrain competition in international trade. 

“The report of the ad hoe committee states that its proposed con- 
vention is ‘based on the principles set forth in chapter V of the Habana 
Charter * * *’”’ He pointed out that the Habana Charter had never 
been ratified by the Senate. 

He believes there should be increased exchange of ideas between 
countries and governments ‘‘to promote an understanding of the way 
these different [economic] systems operate.” 

This report, submitted in March 1953, has many opponents. Some 
of their reasons for opposition are: 

“First, by its letter and concept the agreement set forth in the report 
is not self-operative in condemning restrictive business practices which 
are shown to have harmful effects on the expansion of production or 
trade but provides only that member nations will impelment the tribu- 
nal’s decisions under it ‘in accordance with their respective laws and 
procedures.’ The agreement would therefore apply only to countries 
having antitrust laws and enforcement programs, principally to enter- 
prises located in the United States, Canada, and possibly, to a lesser 
degree, in the United Kingdom.” 
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“Tt is obvious that the agreement would have no application to the 
overwhelming majority of other proposed signatory nations, and no- 
where is it provided or required that restrictive cartels, public or private, 
presently located in these countries, would be curtailed or eliminated. 
While the language of the report could well be construed as being in 
favor of greater and more widespread enactment of antitrust legislation 
throughout the world, neither enactment nor subsequent enforcement 
is required as a condition precedent to the operation of the agreement. 

“Certainly the ability to cooperate, as well as the willingness to do so, 
on the part of countries having different economic systems and no anti- 
trust laws would appear to be a prerequisite to the adoption and practi- 
cal success, not to mention fairness, of the plan. 

He said, “‘In my personal view if signatory governments had legisla- 
tion patterned after or roughly approximating our Sherman Act, or 
would enact such legislation prior to the effectiveness of the agreement, 
discarding their nationalized operations and state control of commercial 
enterprises, the United States ought unequivocably to subscribe to the 
proposal.” 

“Second, the proposed agreement would discriminate outrageously in 
my opinion in favor of State-owned or operated enterprises and against 
private concerns. 

“For example, dual standards for investigative activity are proposed. 
Public enterprises are at the outset given recourse to a ‘consultation 
procedure’ in the event complaints are lodged against them. Private 
concerns, on the other hand, are immediately made subject to the 
tribunal’s | investigative procedures and the provisions relating to 
publicity. 

Mr. Murchison also said that under this proposed agreement ‘“‘com- 
plaints against a State-owned or controlled enterprise cannot be filed 
except by governments,’’ whereas complaints against private businesses 
“can be filed by individuals or private groups.” 

According to his explanation it further assists public enterprise ‘‘by 
exempting practices ‘specifically required by Govdnement measure 
prior to the complaint.’ ” 

“Third, there is a perceptible lack of basic procedural safeguards 
governing the operation of the tribunal. No provision is made con- 
cerning the rights of parties appearing before it. These rights, which 
are commonly accepted in the English-speaking countries and con- 
sidered essential in our own, should certainly include the opportunity 
for example to be represented by counsel to examine, cross-examine, 
and reexamine witnesses, and the like. 

“The only language in the entire report is a short sentence which says 
that a reasonable opportunity to be heard will be granted. But that is 
the only thing appearing in the entire report on rights of parties.”’ 

He said there were “many other defects in the concept underlying the 
agreement. For instance, the draft agreement’s lack of provision for 
the selection of independent impartial judges to pass upon matters 
brought before the tribunal is glaringly apparent.” 

As Mr. Murchison sees it, this proposed tribunal “would, in effect, be 
limited in its investigations and trials to citizens and concerns of the 
United States almost exclusively.” 

Not only would this “draft agreement” preserve public cartels “but 
would likely promote their growth. Less competition and higher 
prices could well be the eventual result * * *.” 

Murchison said proponents of the plan maintain the United States 
should adopt it as an example to other countries that “they will emulate 
us and adopt antitrust laws.”’ He believes, however, the contrary is 
true. 

Initially, this country supported the recommendations of the report 
but reversed its stand. 

‘‘k * * the resolution adopted at the close of the May 1955 session 
of the Council did not approve the report. Instead the resolution made 
clear the Council’s recognition that comparable legal and economic 
systems must exist in the member nations before international regula- 
tory machinery of this type can be effective. It called for exchanges 
of information between countries and the sharing of ‘experience gained 
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in countries having an established body of law and practices in this 
field.’ ”’ 

Although he does not approve of the ad hoc committee’s current 
proposals, ‘‘This is not to say that constructive work in the international 
field cannot be accomplished in the future. 

“Eventually, should other countries adopt competitive systems and 
antitrust laws akin to our own,”’ he continued, ‘“‘some form of multi- 
lateral convention might be feasible. In the meantime much can be 
gained both at the national and international level from cooperative 
studies designed to ascertain and report the differences throughout the 
world that exist in legislation affecting business practices and to explore 
ways and means of facilitating an exchange of ideas concerning the 
success of our own statutes and competitive system.”’ 


Statement of Sigmund Timberg 

(Inserted his prepared statement:) 

Statement of qualifications. 

The United States has a great stake “in persuading foreign govern- 
ments to take action against monopolies and cartels, both within their 
own borders and on the international plane. International cooperation 
in antitrust enforcement promotes our national interest in three import- 
ant areas: 

“First, as a needed supplement to the largely ineffective enforcement 
of the Sherman Act against international cartels; 

pen as an important component of our foreign economic policy; 
anc 

“Third, as an aid to the United States foreign trader and investor.’”’ 

The Sherman Act is relatively ineffective in the foreign field. Mr. 
Timberg said, ‘‘The reasons for this are similar to those which explain 
the failure of the numerous State antitrust laws passed in this country 
prior to 1890 to cope with regional and national monopolies and trade 
restraints and which made necessary the passage of the Federal Sherman 
Act. 

He cited some of the “difficulties and complications that have impeded 
the overseas application of the Sherman Act’’: 

(a) ‘“‘The first enforcement barrier is that of getting jurisdiction 
over the defendants * * * When the courts decide that they have 
no jurisdiction over foreign antitrust defendants the Government 
must dismiss its complaint.”” There is the additional difficulty ‘‘of 
establishing personal service.” 

(b) “The second main obstacle is that of getting the evidence 
which will establish the antitrust violation. It is difficult and often 
impossible to obtain, by the use of American judicial process, busi- 
ness records located in a foreign country * * * Moreover, national 
feelings are aroused in the process.’”’ Business records and statistics 
in foreign countries frequently do not compare with ours; and there 
is the “factor of geographic distance and transportation expense.” 

(c) Mr. Timberg told the subcommittee: ‘‘Another impediment to 
antitrust enforcement is the extent to which foreign governments 
may be involved in a cartel situation. Occasionally (and less often 
than most people think) cartel restrictions are actually required by 
the laws of a foreign government. Under the American Banana 
case of 1909, such restrictions cannot be the basis of an antitrust 
violation. * * * 

‘‘More often, foreign governments exert pressures or persuasions 
to business action that do not amount to outright requirement of 
such action. The practical compulsion behind such informal official 
conduct is bound, however, to throw some sand into the gears of 
this Government’s anticartel enforcement machinery. Moreover, 
in dealing with antitrust defendants operating under implied gov- 
ernmental approval or persuasion, the courts are faced with a diffi- 
cult psychological problem.” 

(d) “Certain language in the Alcoa case has been interpreted Ito 
mean that, where an alleged antitrust violation takes place outside 
the United States and only foreign companies are involved, the 

Government must prove, not only an adverse effect on the foreign 
commerce of the United States, but also a specific intent unreason- 
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ably to restrain that commerce. This is not an unreasonable re- 
quirement, but it will not make it easier to convict foreign defend- 
ants, because a specific intent to restrain trade is hard to show in 
antitrust cases.” 

(e) He concluded: “‘* * * assuming an airtight antitrust case, in 
which all the parties involved are properly served as defendants, 
there would still remain a final obstacle to success in antitrust 
enforcement—the securing of satisfactory relief.’’ He believes this 
to be his most important point, “since failure to achieve adequate 
relief makes any antitrust equity proceeding, however conclusively 
it establishes guilt, a waste of the Government’s time and money.” 

Since World War II, it has become obvious that it is in the best interest 
of the United States that its allies have free and stable economies. He 
said, ‘““Congress, in adopting by a bipartisan vote the Benton, Moody, 
and Thye amendments to the mutual-security legislation, has recognized 
that restrictive practices in the economies of our free world allies lower 
national levels of production, and that this impairs the economic and 
military potential of those countries and thereby endangers our own 
defense.”’ 

“The United States manufacturer, exporter, investor, and taxpayer 
all have important interests in the elimination of cartel restrictions in 
foreign trade and foreign countries * * *,”’ 

Gave background of U. N. activity in field of restrictive business 
practices. 

“The draft agreement prepared by the U. N. Committee deals with 
restrictive business practices, which are defined as ‘business practices 
affecting international trade which restrain competition, limit access to 
markets, or foster monopolistic control.’ ” 

Also, ‘““The U. N. Committee’s recommendations relate only to prac- 
tices engaged in by enterprises which ‘possess effective control of trade 
among a number of states in one or more products’ * * *. This insures 
that no international body will be concerned with business restrictions 
of purely national significance, falling within the domestic jurisdiction 
of national governments.”’ 

“The draft agreement covers the activities of public, as well as private, 
commercial enterprises. * * * Public commercial enterprises include 
government monopolies and state trading enterprises.’”” He pointed out 
only two “‘insubstattial differences in the treatment accorded to public 
and private enterprises.” 

Mr. Timberg said, ‘‘There is excluded from the scope of the investi- 
gatory procedure—which lies at the heart of the U. N. proposals— 
restrictive practices which are ‘specifically required’ by governments. 
The rationale of this provision is that practices which are ‘specifically 
required” by a government cease to be the voluntary action of the 
enterprises involved and become acts of state, which are removed from 
the sphere of antitrust enforcement activity.’”’ He pointed out that the 
committee ‘‘very carefully limited this exemption.” 

“The U. N. draft agreement is an instrument of international coopera- 
tion, not a grant of international sovereignity. ‘The agency which is to 
administer the agreement is not given any judicial, legislative, or other 
sovereign powers. It is to achieve the purposes of the agreement by 
three main procedures: 

“1. Consultation, involving the arranging of consultation among 
the governments involved in a restrictive practice, to see whether 
the matter can be remedied informally (art. 2); 

“2. Study, involving research into and reports on general and 
specific topics related to business restrictions, e. g., incorporation 
laws, market procedures (art. 4); and 

«3. Investigation, involving the formal investigation of properly 
substantiated complaints filed by governments (arts. 1, 3, and 5). 

Although the draft deals primarily with trade in products, it “‘also 
makes provision for a special procedure applicable to services.” 

He believes the ‘most important and only really controversial function 
under the agreement is the procedure for the investigation of complaints 
of restrictive business practices.” 
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IX 


The ad hoe committee report “has no sanction except the informal 
one of publicity. However, governments adhering to the draft agree- 
ment are obligated to supply the information needed by the agency; to 
take appropriate action to implement the remedial measures recom- 
mended to them by the agency; and to keep the agency posted on their 
compliance.” 

Listed obligations of adhering governments. 

“Tn implementing the international organization’s recommendation, a 
signatory government is given the discretion to proceed ‘in accordance 
with its constitution or system of law and economic organization.’ ”’ 

The draft agreement assures that “‘the Sherman Act will not be 
modified in its letter or abated in its enforcement, and that restrictive 
business practices will be investigated, and remedies applied to eondemna- 
ble practices, in accordance with the constitution and legal system of this 
country. 

“The functions of obtaining evidence and of correcting pernicious 
restrictive practices are entrusted in the final analysis to national 
governments, not to the international agency. * * *” 

The agency was given no judicial powers, but the committee “spent a 
great deal of time on administrative procedures which would prevent 
the bringing of frivolous, harassing, and politically inspired complaints.” 
Went into the details of these procedures. 

The State Department has withdrawn this country’s support from the 
draft proposals. Mr. Timberg believes this reversal of United States 
position will “have an adverse effect on the . >! ig of the foreign 
economic policy objectives expressed in the T.: :mendment, and still 
currently voiced by the State Department.’’ He continued: “It took 
place at a time when both the United States individually and the Eco- 
nomic and Social Council collectively recognized that the gap between 
United States and foreign antitrust standards was being narrowed. 
The industrial countries of Western Europe are more dependent on 
foreign trade than are we, and it is hard, if not impossible, for their 
governments to secure the adoption of adequate domestic antitrust 
legislation unless they have some sort of corresponding international 
antitrust program. Any action by this country discouraging such an 
international antitrust program can only aid the procartel forces abroad, 
and make more difficult the task of the liberal, progressive European 
statesman, economist, and business leader who would like to curb harm- 
ful restrictive business practices.” 

Critical of the majority of the Attorney General’s committee which 
held that this draft agreement was not within their province. 

It is his belief that the position of State Department “is that the gap 
between the antitrust standards of this and other governments is so 
broad as to render the U. N. draft agreement unworkable.”’ This posi- 
tion rests on two questions: 

‘‘(a) How wide is the gap between United States and foreign 
antitrust practice today?” 

‘““(b) Would the U. N. draft agreement narrow the gap by lower- 
ing United States antitrust standards, or by raising the antitrust 
standards of other nations?” 

He points out that the United States is not as devoted to competition 
as, perhaps, we think we are. That ‘“‘United States legislation has seri- 
ously curbed the play of competitive forces with respect to the impor- 
tant services of shipping, air travel and transport, marine insurance and 
telecommunications. This is important to some countries. India some 
time ago indicated that a convention restricted to products and not 
embracing services was of limited use to it, and Belgium has only re- 
cently regretted the omission of services from the scope of the Ad Hoe 
Committee’s proposals.”’ 

He said, ‘‘As regards international trade in products, this country has 
the Webb-Pomerene export associations which, whatever one thinks of 
their economic justification, are basically selling cartels. This Govern- 
ment’s involvement in the importation of critical and strategic materials 
from abroad and in the exportation of United States agricultural prod- 
ucts has drastically curtailed the free play of competition in many 
markets, as has the Defense Production Act. Moreover, the institu- 
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tion of more than 40 international cartel cases by the Antitrust Division 
since the end of World War II would seem to be more than a surface 
indication that United States firms in nonregulated industries engage in 
anticompetitive practices.” 

On the other hand, “there has been encouraging and continuing prog- 
ress in many countries in the development of legislation and adminis- 
trative techniques for dealing with restrictive business practices.” 
Noted some examples. 

There is only one “fundamental concession’? made by the United 
States: ‘‘Certain restrictive business practices which in the United 
States are traditionally regarded as illegal per se are, under the agree- 
ment, to be banned if they have ‘harmful effects’ on the expansion of 
production and trade, viewed in the light of certain broad objectives. 
This opens the door for a much more detailed factual and economic 
examination of the effect of a business restriction on the public interest 
than would be permitted in a Sherman Act proceeding. It does not, 
however, involve as much examination of economic effects as has been 
recommended by some United States advocates of expansive notions 
of ‘workable competition’ and of the ‘rule of reason.’ ”’ 

He believes “It is unrealistic to expect, much less to demand, that 
other countries uncritically and immediately adopt the antitrust system 
as we apply it in the United States. * * *” 

Adoption of the proposal would raise standards of antitrust enforce- 
ment and would ‘“‘be a valuable contribution to this country’s foreign 
economie policy and its national interest.’”’ He believes it would also 
“operate to the advantage of the United States foreign trader.” 

Summarized advantages for the United States in the draft agreement. 

Mr. Timberg made three legislative reeommendations: 

(a) Repeal Webb-Pomerene Act. 

(b) “If the small exporter needs aid * * * a far more effective 
way than Webb-Pomerene of providing such assistance, under the 
present changed circumstances of foreign trade, is for this Govern- 
ment to initiate an export credit and exchange transfer insurance 
program.” Suggested ‘favorable consideration’ of the Fulbright 
bill, S. 2556. 

(c) He suggested that ‘‘Congress enact legislation whereby anti- 
trust violators, whose practices have excluded competition or raised 
prices and whose product is protected by a tariff, may, in appro- 
priate circumstances, lose the benefit, in whole or in part, of that 
tariff.” 

Resumed oral testimony. Highlighted his prepared statement. 

Mr. Timberg agreed with the chairman’s suggestion that monopoly 
leads to underproduction which, in turn, made it more difficult for some 
European countries to ‘bounce back”’ after the war. 

Industry is not allowed to file its own complaints; the Government 
must file them all. If a government files a complaint against a privately 
owned firm in behalf of a private international enterprise, it says it is 
filing in behalf of the company. If a government is filing a complaint 

gainst a public enterprise, it says it is filing in its own behalf. 

Timberg stated: ‘“The report by itself has no sanction except the 
informal one of publicity. However, the governments adhering to the 
draft agreement are obligated to first supply the information that is 
needed by the agency, that is, the international agency; second, they 
must take appropriate action to implement the remedial measures rec- 
ommended.” 

Mr. Timberg endorsed Senator Kilgore’s suggestion for establishment 
of an international clearinghouse through which importers and exporters 
could buy and sell by drawing drafts on the funds in the clearinghouse, 
instead of having to ship currencies. Mr. Timberg compared this sug- 
gested organization to the European Payments Union. He also believes 
this might increase currency convertibility. 

Timberg believes the Sherman Act has been ineffective in dealing 
with international cartels ‘because it reaches for the most part only the 
American parties to those cartels. It reaches foreign parties only when 
they are within the so-called venue and personal service of an American 
court, which is the occasional situation.” He believes the second, “‘and 
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possibly most important reason,” to the lack of enforcement power over 
foreign jurisdictions. 

“Therefore,” he explained, ‘‘in many of these cases—and I am not 
saving that antitrust enforcement on the domestic scene is a complete 
failure—it is not—but in many of these cases it comes down to a theo- 
retical vindication of the government’s position on the laws that were 
violated in some way or other without any ability to do anything to 
rectify the situation.” 

Public opinion can, sometimes, force solutions to antitrust problems 
when legal action cannot. 

This proposed international agency would give United States business 
a broader rule of reason than is available under the Sherman Act; but 
he is “‘a little bit chary about saying that American business ought to 
be given a broader rule of reason in a domestic American court, where 
thev have all of the protections.” 

He characterizes the Webb-Pomerene associations as cartels because 
“the members of a Webb-Pomerene association are allowed to get 
together, to pool the commodities that they are going to sell abroad, to 
allocate quotas among themselves, and to fix prices.”’ 

Timberg does not, however, believe Congress intended to authorize 
organization of cartels when it passed the Webb-Pomerene Act. It was 
only dealing with a problem which was current at that time. 





Statement of La rence S. A pse Y 

Inserted prepared statement: 

Statement of qualifications. 

‘‘* * * Since unreasonable restraints imposed by foreign conspiracy 
upon the foreign and interstate commerce of the United States are in 
violation of the Sherman Act, our courts have attempted to enjoin such 
activities when they could get jurisdiction over the parties. While such 
action is clearly essential to protect our domestic economy, it has had 
two undesirable results. Because United States companies, parties to 
such cartels, are subject to the jurisdiction of our courts, these companies 
have had to bear the brunt of the decrees and have been hampered in 
competition with foreign companies which are often beyond the reach 
of enforcement procedures. In exceptional cases where decrees of our 
courts have been directed against foreign conspirators, this has resulted 
in resentment in foreign countries and the charge that our courts are 
attempting to exercise extraterritorial jurisdiction.” 

“* * * our State Department, from the inception of the United 
Nations, labored continuously until last May to establish a system of 
international cooperation curbing world cartels.” As a result, a study 
of the problem was made by the Ad Hoc Committee on Restrictive 
Business Practices, which submitted a draft of articles of agreement 
to the Economic and Social Council in July 1953. 

This report was vigorously attacked in the United States. ‘‘The 
United States representative, the Honorable Preston Hotchkiss, told the 
Economic and Social Council that the United States did not believe 
that a proposal of the nature set forth in the report of the ad hoc com- 
mittee should be adopted but that the United States would continue to 
cooperate with other governments in dealing with the problem * * *.” 
Although this led to defeat of the proposal in the Council, it did “pass a 
resolution recognizing that national action and international cooperation 
are needed to deal with the problem and requesting that the Secretary Gen- 
eral suggest further consideration of the matter at a later session of the 
Council. Consequently, it is believed that the issue is still alive and that 
the United States should resume its agitation for an international solution 
of the problem. Indeed, no other course seems feasible unless the United 
States is prepared to concede that protection of the American economy 
by the Sherman Act should yield to the pressures of international 
cartels. 

“International control of the problem would be so much more advan- 
tageous to American industry than unilateral Sherman Act enforcement 
against foreign operations, that the opposition to the ad hoc committee’s 
yroposal seems to represent an attack on the general principle of control. 
The attack is implemented by an appeal to isolationism and prejudices 
against international organization.” 
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Mr. Apsey said, ‘It seems desirable to examine the principal points 
relied on by the committee on international restrictive business practices 
of the American Bar Association’s section of antitrust law, in recom- 
mending that the United States should oppose the agreement.’ 

(a) The report of the American Bar Association’s committee states 
that the basic proposal of the ad hoc committee is to establish, pre- 
sumably by treaty, “‘an investigative and regulatory tribunal—roughly 
patterned after the Federal Trade Commission of the United States— 
with jurisdiction ‘over practices deemed by it to restrain competition 
in international trade.’ This is a complete misconception of the nature 
of the proposed ‘organization,’ which is clearly not a ‘tribunal’ and has 
no ‘regulatory’ power * * *,” 7 

(b) ‘‘The ABA committee’s report emphasizes the fact that the ad hoc 
committee’s report is based on principles in chapter V of the Habana 
Charter was never ratified by the United States. It is well known that 
the reason for the rejection of the Habana Charter by the Senate was 
based on the tariff implications of the International Trade Organization 
and not on the contents of chapter V.”’ 

(c) “The ABA report states that the ad hoe committee’s proposals are 
ineffective to accomplish the elimination of international restrictive 
practices because they discriminate against private and in favor of public 
enterprises.’”’ It is true there are differences in procedure in making 
complaints against public and private enterprises, but they are ‘‘ob- 
viously necessitated in order to prevent individuals from interfering with 
national policy and do not seem to give any substantial advantage to 
public over private commercial enterprises. It is hard to see,’’ Mr. Apsey 
continued, “‘that any discrimination exists; but if it does, it is necessitated 
by the requirements of international diplomatic relations and certainly 
has no substantial tendency to destroy the effectiveness of the draft 
articles to curb international restrictive practices. 

“The other ground for the above allegation is the proviso of article 5 (3) 
that any member may withhold information which ‘it considers is not 
essential to the Organization in conducting an adequate investigation 
and which, if disclosed, would substantially damage the legitimate busi- 
ness interests of a commercial enterprise.’’’ It is his understanding 
“that this clause was inserted at the request of the United States in order 
to avoid requests by Socialist or Communist countries for frivolous infor- 
mation for propaganda purposes or for information relating to trade 
secrets, and the like. The use of the word ‘legitimate’ should exclude 
application of the clause where the damage would result from the preven- 
tion of restrictive business practices.’”’ He is, however, “inclined to agree 
that this proviso is undesirable. It might be the basis of a recommen- 
dation that the agreement be modified with respect to this proviso, but 
is certainly not important enough to justify a rejection of the entire 
proposal.” 

(d) ‘“‘The ABA report states that the proposal is further ineffective to 
accomplish its purpose because it applies only to those countries having 
comprehensive systems of antitrust law.”’ It does, in fact, apply to “‘all 
signatory members,” and article 5 (1) ‘imposes on members the obliga- 
tion to adopt legislation to conform with the treaty where it does not 
already exist.’”’ Mr. Apsey believes “the mere prospect of the inter- 
national adoption of these proposals’? may have caused “‘a strengthening 
of antitrust laws abroad.” 

The ABA committee also believes that the proposed agreement would 
give a real competitive advantage to enterprises of countries having no 
stringent antitrust laws. This Mr. Apsey refutes. 

(e) “Another reason given for the alleged ineffectiveness of the agree- 
ment is that there is a total lack of procedural safeguards and that de- 
cisions may be framed against a background of laws and customs wholly 
inconsistent with a free-enterprise system.”’ In fact, ‘“American business- 


men will be tried only before American courts, though perhaps on charges 
resulting from recommendations of the international organization.”’ In 
discussing “the procedural arrangements set up for the investigations 
and recommendations to be made by the Organization,”’ he said: ‘“‘The 
basic conception which the ABA committee seems to have lost sight of 
is that the international organization really acts like a grand jury in 
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finding, after investigation, whether member nations should be requested 
to prosecute. The prosecution and trial thereafter takes place under 
the appropriate local procedure in each country.” 

(f) “The ABA committee states that the proposal is impracticable” as 
it exempts those practices which are “specifically required by Govern- 
ment measures existing prior to the complaint.’”’ He believes, though, 
that the “principal need for international control of restrictive practices 
is the very fact that foreign governments do not regulate restrictive com- 
mercial practices anywhere near as much as does our Federal Govern- 
ment. An important effect of the proposal of the ad hoc committee is to 
start an international movement to narrow the disparity between regula- 
tion of these practices in our country and in other countries.” 

(g) “The ABA committee states, without elaboration, that grave 
questions of constitutionality are involved. It is hard to see what is 
meant by this statement in view of the fact that the draft articles pro- 
vide that the action to be taken by each member shall be ‘in accordance 
with its constitution’ (art. 5 (1)).” 

Mr. Apsey concluded his statement by recommending that there 
should be a continuation of effort by some agency of the United States; 
that there should be furéher study of ‘‘the general problem of restrictive 
business practices in international trade.” 

“The Organization might ultimately succeed in formulating an inter- 
pretation of restrictive practices having harmful effects upon which all 
members could agree and thus establish a basis for creating an inter- 
national clearinghouse through which specific complaints could be 
brought to the attention of the signatory powers for enforcement.” 

He firmly believes the ‘United States Government should not abandon 
its efforts to achieve control of international restrictive business practices 
and international cooperation, both within and without the United 
Nations.” 


Statement of Earl W. Kintner, General Counsel, Federal Trade Commis- 
sion, accompanied by Bernard B. Smyth, Robert Wald, and Wendell 
Rynerson 

Statement of introduction. 

“The Webb-Pomerene law was the direct outgrowth of a broad-scale 
inquiry by the Federal Trade Commission in 1915-16, into foreign trade 
conditions. In June 1916 the Commission presented to Congress its 
exhaustive report on ‘Cooperation in American Export Trade.’ The 
report focused attention on entrenched combinations and cartels in for- 
eign countries with whom American exporters were forced to compete.” 

“The Commission recommended passage of remedial legislation per- 
mitting cooperative efforts in export trade by competing American ex- 
porters and removing any doubt as to antitrust implications of such co- 
operation. It urged that appropriate safeguards be provided against 
misuse of cooperative export associations, declaring its confidence that 
these protective measures could be enacted ‘without sacrificing any of the 
essential advantages of concentrated action and without altering the 
fundamental policy of the antitrust laws or interfering with their en- 
forcement.’ ” 

This report was the basis for the Webb-Pomerene Act, which ‘‘au- 
thorizes cooperative activity among American exporters within certain 
closely circumscribed bounds for the purpose of promoting American 
foreign trade.” 

Export associations must file with the FTC “essociation papers or 
articles of incorporation and full descriptions of their organizational 
structure,” and must report to the Commission yearly. 

Mr. Kintner told the subcommittee that ‘‘during the past 2 years the 
Commission has originated a program whereby more frequent reports are 
required of these associations as a means of insuring their better admin- 
istration in conformity with the law. 

“Failure to supply requested information subjects [an] association to 
suit for forfeiture in Federal courts.” 

The FTC “is charged with supervisory authority over export trade 
associations and with the corollary duty of inquiring into, and recom- 
mending reform of, activities outside the act’s permissive area. Where 
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an association fails to comply with Commission recommendations for 
readjustment of its practices, the Commission will refer the matter to thy 
Attorney General for appropriate action.” 

Since passage of the act in 1918, “a total of 162 associations have been 
formed, representing 2,658 member exporters.”’ There are, at present, 
“42 associations * * * registered with the Commission representing 
136 members. 

“Yor administrative purposes the Commission has traditionally divided 
these associations into 5 categories representative of 5 broad classes of 
exports: Metals and metal products, products of mines and wells, lumber 
and wood products, foodstuffs, and miscellaneous products * * *,” 

One association has only one type of product associatec. with it. But 
Mr. Kintner thinks “it would be perfectly proper for an association to 
be formed dealing in miscellaneous products, but as a matter of practice, 
the associations filing with [the FTC] deal with one class of proc.- 
ids: OY 

Cited figures showing dollar value of exports. 

A TNEC monograph st owed three types of associations operating 
unaer the act: 

““(1) The association that serves as a central agent for the mem- 
bers, taking orders, negotiating sales, and handling shipment of the 
goods to foreign countries; 

““(2) The association that directs the exportation of the members 
and retains certain functions in export trade, but permits the mem- 
bers to take the orders through their already established agents 
abroad; and 

(3) The export company formed for the purpose of buying the 
members’ products and reselling them in foreign markets.” 

Kintner said, ‘‘The first of these, the joint sales agency, was the pri- 
mary structural device contemplated by Congress in enacting the 
Webb-Pomerene Act.” 

Quoted the “‘silver’” letter, issued in 1924, as constituting ‘the basic 
policy statement during the first 20 vears of the act’s administration.” 
It said, in part: 

‘“*The act does not require that the association shall perform all the 
operations of selling its members’ product to a foreign buyer. * * * 
It would seem, therefore, that an association may without necessarily 
involving conflict with the act, engage in allotting export orders among 
its members and in fixing prices at which the individual members sell 
in export trace.’ 

“Thereafter, the nature of association activity diversified sharply.”’ 
He discussed some of these diversified activities. 

“Traditionally, associations have reported these broad advantages 
under the act: Meeting centralized buying by centralized selling, gaining 
sufficient economic stature to meet the competition of entrenched foreign 
combines or cartels, capturing and consolidating new markets. Ore 
association reported to the TNEC in 1940: 

“ “Only by combination under the Webb law and acting as a unit, 
can the American producers in this industry meet the competition 
of foreign producers. There is little doubt, we think, that if the 
American producers had not been able or had negiected to take full 
advantage of the provisions of the Webb-Pomerene law, to combine 
and make joint efforts, this American product would have been 
driven out of the foreign markets many years ago’.’’ 

Webb-Pomerene associations have the same opinions today. 

Those associations operating under the act maintain there is still a 
need for it. ‘‘But any authority by which competitors are permitted to 
combine is, in technical terms, contrary to the main thrust of the anti- 
trust laws and must be strictly administered, for the antitrust implica- 
tions of such activity are heavy.”’ 

However, ‘“‘The framers of the Webb-Pomerene Act were at pains to 
stress that the act’s permissive features were not intended to weaken over- 
all antitrust prohibitions.” 

“Yet the permissiveness of the Webb-Pomerene Act has been abused,”’ 
Kintner stated. ‘‘Webb Act associations have been classified as cartels 
by European economists and lawyers; and the guise of an export associa- 
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tion has been used, in more than one instance, to legitimatize participa- 
tion in international cartels. 

“Under section 5 of the Webb-Pomerene Act the Federal Trade 
Commission has, on 8 separate occasions, proceeded against Webb- 
Pomerene associations for activities in violation of the law, and the 
Department of Justice has successfully brought Sherman Act proceedings 
against 4 other associations. Most recently the Federal Trade Com- 
mission has ruled that price-fixing agreements by the associations and 
their foreign competitors are not within the exemptions of the Webb- 
Pomerene Act, thereby repudiating the opposite contention long con- 
sidered valid under the Commission’s 1924 ‘silver’ letter.” 

Mr. Kintner said, ‘This antitrust activity over a period of years, has 
served to curb association excesses and to underscore what the Attorney 
General’s committee termed ‘alertness to confine export association 
activities within congressionally intended exemptions.’ ”’ 

The FTC does not feel it is its function “to engage in debates on the 
policy merits of the act. These are essentially legislative functions.”’ 

However, ‘‘Under the terms of the act, the Federal Trade Commission 
is charged with supervising the operations of export associations and 
concurrently with the Department of Justice, with seeking to eliminate 
abusive association conduct. To this end, the Commission is, for the 
first time in Webb Act history, reviewing the lawfulness of the activities 
of every export association with a view to spotlighting antitrust viola- 
tions.”” They are, at the same time, working in closer cooperation with 
the Department of Justice. 

In the opinion of the FTC, these associations ‘“‘cannot properly enter 
[into] restrictive agreements with foreign cartels and businessmen.” 
They cannot fix prices in the United States. 

Mr. Smyth said, further: ‘‘We feel that the job of the export association 
is to compete with the foreigner just like any other American entity. 
And the association is an American entity under the Sherman Act and is 
subject to the Sherman Act sanctions in that agreement with foreigners 
the same as any other American is.” 

After considerable discussion on the applicability of the act, Mr. 
Wald said, “I think the legislative history will show that it was the intent 
of Congress that only after an association failed to comply with the 
recommendations of the Commission should sanctions apply and those 
sanctions should derive from the Department of Justice, not from the 
Pee ee 

Mr. Kinter concurred in Mr. Burns’ statement that ‘‘under the law in 
accordance with the Alkali decision, even if the export association com- 
plies with the Commission’s recommendation to change its practices, the 
Department of Justice could still prosecute for whatever the violation 
was that the Commission recommended be changed.” 

Mr. Kinter said that under some definitions, these American associa- 
tions would be called cartels. However, there are differing interpre- 
tations, 

Mr. Burns asked if the Webb-Pomerene Act allowed associations to 
participate in cartels. Mr. Wald said there had been some such par- 
ticipation in the past, but that past actions should not “‘becloud the 
issue as to the merits of the Webb-Pomerene Act today, because that is 
essentially a question of administration of the act and enforcement of 
the act, to insure that the act is not abused. And it could be said that 
participation in cartels in the past has been out of sufferance of the 
antitrust authorities.” The act did not authorize participation. 


WEDNESDAY, SEPTEMBER 14, 1955 


Statement of Stephen P. Ladas, representing the United States Council of 
the International Chamber of Commerce 


Statement of qualifications. 

He sees no difference between an American manufacturer entering 
into 20 separate agreements which are applicable to 20 countries or 
“1 agreement applicable to 20 countries.”” However, ‘‘There is con- 
siderable doubt in the minds of American manufacturers whether they 
can enter into an agreement of that kind which is pone to 20 coun- 
tries, because they are afraid that the attack will be made that this is 
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a division of territory, and clarification of the problem in that respect 
is desirable.’’ Differing circumstances would determine the scope of 
these arrangements. 

There are two types of agreements, and, Mr. Ladas believes, should 
not be considered together. One is ‘‘the agreement involving the licens- 
ing for the trademark or the patent or the know-how’’; the other ‘“‘may 
have price-fixing or may have other definite restrictions, which are 
monopolistic restrictions.” 

Mr. Ladas said: ‘‘A second kind of confusion which arises, and which 
is a problem today for American businessmen, is: 

‘Is it proper for an American manufacturer to restrict himself from 
importing and selling his own products in the territory of the licensee 
and to restrict the licensee from importing and selling the licensee’s 
products in the United States? 

“The proposition that such restrictions are not lawful denies the appli- 
cation of the rule of reason to foreign commerce activities of American 
industry.” 

He contended that ‘“The whole object of an arrangement in the inter- 
national field is to make it possible for an American manufacturer to 
obtain an economic advantage, not a detriment. He could not be 
expected ever to enter into an agreement with a foreign company under 
his patents, trademarks, or know-how, if this meant that he must 
create a competitor in his own business in this country.” 

These competitors might also flood the American market with inferior 
products. 

If an American company is required to compete with a foreign com- 
pany in a licensed territory that will ‘“‘destroy the idea of licensing, 
because no licensee will undertake to invest capital and to promote and 
develop a business with the licensed patents, trademarks, or know-how, 
if he must meet the competition of the American manufacturer.” 

He said, “There are other reasons why reasonable restrictions are 
necessary.”’ For example, “‘trademark laws of foreign countries interfere 
with the idea of simultaneous use of trademarks by two people.” 

The original purpose of governments in protecting trademarks was: 
“To designate origin—a manufacturing origin or guaranty. In other 
words,”’ Mr. Ladas continued, ‘‘the trademark guarantees that a certain 
product has certain standards, certain qualities, made according to 
certain specifications.” 

This concept differs in other countries, where it is regarded as a 
property right—‘‘the conception of indication of origin’ is not so im- 
portant. 

In the United States, a trademark may be used by a second or third 
persons, without destroying the trademark, if the related person “is 
controlled by the trademark owner witn respect to the materials and the 
standards of the product made.”’ 

The public is protected in trademark usage in this way: If someone is 
permitted “to use the trademark without controlling the standards and 
the quality of the product, then anyone, a third person, can go and 
declare the mark invalidated by the courts, because it is no longer 
indicating origin, or does not guarantee any more a product of a certain 
standard.” 

A trademark of an American manufacturer may be used in another 
country for a product that is of different quality, but it should be plainly 
marked to so indicate. 

In a licensing agreement, it is necessary that the American company 
require the foreign licensee to use his trademark exclusively. 

This Mr. Ladas believes to be a reasonable restriction. 

Although there may be no desire to exclude foreign trade from anti- 
trust laws in general, Ladas believes that restrictions incidental to trade- 
mark or patent licensing or know-how agreements should not be illegal 
per se. 

Comparison of functions of British Board of Trade and United States 
Federal Trade Commission. 

Suggested the possibility of establishing an agency to give rulings on 
legality of proposed foreign-trade arrangements. 

Discussed ways in which American businessmen are handicapped by 
foreign governments. 





ora 


Dieabhle Drem cowed oe 


Tiina 


“leet ION am 1A EN ANN ER tte 





Page 
1718 


1719 


1720 


_ 
~I 
Ww 
tb 


bo bho 
ci 


1733 


1736 


b 








DIGEST OF TESTIMONY XVII 


Ladas said most patent licenses would be given to competitors as most 
patents today are taken out on developments made on other items al- 
ready invented rather than on strictly new products. Also, “licenses 
have to be made to manufacturers who have the machinery, who have 
the factories, have the setup of making the kind of products that they 
do.” 

Believes an American businessman should be permitted to license his 
trademark to a foreign manufacturer with substantially identical prod- 
uct, thus excluding its importation into the United States. 

He cannot conceive how there would be a license agreement between 
an American manufacturer and a foreign manufacturer ‘which is a bar 
trademark-license agreement. It has to have as part of it technical 
information, know-how, and ‘other engineering services, etc., which are 
involved in order to make the product in [a foreign country] similar to 
the American product.” 

Mr. Ladas believes the Timken case has caused some problems for 
American businessmen doing business abroad; gave some reasons for his 
opinion. 

Quoted from Justice Jackson’s minority opinion in the Timken case. 

Various companies have told him that, because of the Timken decision, 
‘they are not entering into agreements.”’ 

Inserted statement prepared by a committee under his chairmanship. 


Statement of Victor C. Folsom, chairman, United States Council of the 
International Chamber of Commerce 

Statement of qualifications. 

Although his remarks are to be directed mainly toward the United 
Nations report on restrictive business practices, he will also comment on 
some points raised by Dr. Ladas. 

He does not agree with Dr. Ladas’ opinion that the “licensing agree- 
ment problem, that is, an agreement problem involving patents, trade- 
marks, and know-how’”’ is the most important aspect of the problem. 

Problems of taxation have great bearing on the type of business that is 
developed overseas. 

Licensing of pharmaceutical formulas is more difficult in many other 
countries than is commonly believed, as ‘“‘theoretically, at least, the 
degree of control in the pharmaceutical industry is much greater in 
foreign countries than it is in the United States.” 

Mr. Folsom said, however, “The foreign licensee, of course, is a very 
difficult man to control in the countries where there is no such regulation 
by the authorities, and for that reason I do not think the drug business 
uses licensing to the extent of, say, manufacturers of electrical equip- 
ment and that type of thing.’ 

In discussing the Ad Hoe Committee report of the U. N., he pointed 
out that “at the present time there does not exist in the world any general 
acceptance of our theories of private enterprise, competitive enterprise, 
and there is very little recognition of what we call generally antitrust 
laws.’’ 

He directed his attention to antitrust laws of Latin America. Said 
that although they had much antitrust legislation, that, “in fact, the 
laws of some of the countries are more extensive than our Sherman Act, 
Clayton Act,’’ these provisions are not enforced. 

These countries “follow a policy of permitting agreements which we 
would find strictly contrary to our antitrust laws.’’ But he thinks 
American companies “generally, are very circumspect, when they go 
overseas, to try to avoid the use of such agreements.” 

Other countries are moving toward acceptance of our concepts, and 
he is hopeful that, “One day, perhaps, we can have an international 
organization controlling all antitrust violations, but I think that day is 
probably many years ahead of us.” 

(Inserted Mr. Folsom’s prepared statement:) 

The United States Council of the International Chamber of Commerce 
has given careful attention to the Ad Hoc Committee report, and ‘‘con- 
cluded that international action to set up a fair and legally effective 
system of international control of restrictive business practices is im- 
practical at the present time.” 
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There will be further study of and continuing exchange of information 
on the subject. Mr. Folsom said: 

“The fact that this statement may criticize the proposal designed to 
prevent restrictive business practices should not be construed to mean 
opposition to their control. On the contrary, the United States Council 
would be in favor of any system which would convert other nations to 
the philosophy of free competition. The adoption of antitrust laws in 
any country must be founded upon a national belief that the free com- 
petitive system is the best for that particular country. This belief has 
to date found acceptance in only a very few countries, and until it has 
been accepted in a substantial number, the basis for general agreement 
to secure real international control simply will not exist.” 

Although the Ad Hoc Committee report aims at stimulation of adop- 
tion of stricter antitrust legislation, he believes the proposed articles of 
agreement ‘‘contain exceptions which would completely defeat this 
announced objective.” 

The Committee used the unadopted Habana Charter, and particularly 
chapter V, as a basis for its study and therein lies some of the weakness 
of the proposed agreement. 

Made comments on articles of the proposed agreement: One of the 
provisions of the agreement would seem to force “sharing of patented 
information [which] would tend to destroy patents.” 

Another provision “specifically discriminates in favor of public com- 
mercial enterprises as opposed to private enterprises.” 

Another fault is that after a complaint has been determined, “the 
Organization only has the power to request all members to take recom- 
mended remedial measures which are to be carried out in accordance 
with their respective laws and procedures.” 

There is no due process or procedure established for hearing accused 
enterprises. 

The Organization may publicize unjustified charges against a com- 
mercial enterprise. Also, ‘‘undue emphasis’ could be placed on these 
charges. 

Although the Organization could make recommendations for legisla- 
tion, there is a broad exception: ‘‘that Members will take all possible 
measures to prevent restrictive business practices but only in accordance 
with their constitutions or systems of law or economic organizations.” 
Mr. Folsom feels this exception makes the commitment ‘‘meaningless.”’ 

Too great powers would be given the advisory staff of the proposed 
international agency. 

Comments on the Ad Hoe Committee report: 

Although most countries have antitrust legislation on the books, 
very few enforce it adequately. The report does not deal with this 
problem sufficiently. 

thapter V of the Habana Charter is unsatisfactory foundation on 
which to base the agreement. 

“The United States Council believes that it would be unwise and 
dangerous to empower any international body to pass judgment on the 
virtue of specific practices in particular countries in the absence of any 
criteria more specific than the listing of general ‘objectives’ so sweeping 
as to invite widely varying interpretations.” 

It also believes ‘‘any organization established by the U. N. will be 
unable, under existing conditions, to achieve satisfactory regulation 
of restrictive practices.” 

Mr. Folsom listed conclusions reached. 


Statement of William Dwight Whitney, attorney at law 

Statement of qualifications. 

Suggested that ‘‘a very large part of the problem under considerauuon 
here * * * can be and ought to be solved by applying to the antitrust 
laws the ordinary principles of international law.” This might require 
legislation because in his opinion lower courts have been ‘‘applying the 
antitrust laws in a way that * * * has been in violation of settled rules 
of the law and comity of nations.” 
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We should not interfere with ‘““ccommerce inside of foreign countries.’ 

American companies must obey American antitrust laws and the 
laws of the countries in which they operate. ‘‘The result of that is 
that American companies are in trouble in foreign countries when they 
seek to follow principles that are laid down for their conduct inside the 
United States if those do not agree with the foreign laws, and they are 
in trouble here when they have obeyed foreign laws.” 

Other countries, such as Great Britain and France, have quota systems 
“under which they make sure that the importers, including the Americans, 
do not bring in more than the amount of their quota, and its corresponds 
exactly to many national policies that we have.” It is, however, very 
difficult for one nation to understand the point of view of another. 

This led him to express his “difficulty with these antitrust decisions 
that began with the Aluminum ease, and that includes the Imperial 
Chemical Industries case, the General Electric Lamp case, and| cul- 
minated, as it were, in the Timken case.”’ 

He has never seen in any of these cases “any citation of any foreign 
decision or any foreign writer or any general international lawbook.”’ 

Gave some history of Supreme Court interpretations. 

We, of course, believe that competition is a good thing, but that does 
not mean “our courts may order things to happen inside of foreign 
countries which they think will make those countries more competitive 
or make the world more competitive.” 

Talked about some judicial orders involving foreign companies. 

Mistakes that are made on the bench ultimately affect, especially, 
American businessmen trying to do business in foreign countries. 

It is his hope that the courts will return to “the principles of Marshall, 
Story, and Holmes.” But if they do not, Mr. Whitney thinks it might 
be necessary to consider “some simple amendment such as ‘The subject 
matter of jurisdiction under the antitrust laws extends only to acts 
taking place within the territorial limits of the United States, its terri- 
tories, and dependencies,’ ”’ 

He believes there must be “two types of jurisdiction: jurisdiction over 
the pe.son of the defendant, and jurisdiction over the subject matter of 
the action, over what happened.” These cases he criticized ‘‘talk only 
about jurisdiction over the person,” and that is where ‘‘we intrude into 
the territorial sovereignty of foreign nations.” 

He said that “nowhere in the whole history of international law until 
this modern operation of the Sherman Act, so far as I know, did one find 
that invasion of the ordinary rules of international law under which one 
sovereign recognizes the territory of another.”’ Having jurisdiction over 
only those events which occur in our country would not “prevent our 
going on with the crusade * * * to convert other people to the virtues 
of competition,”’ however. 

Discussion of the “radiating effects’’ doctrine. 

Even if something is done by an American in a foreign country that 
has some effects in the United States, he should not be subject to anti- 
trust prosecution in this country. Jurisdiction over such acts should 
be confined to the United States. 

Inserted Mr. Whitney’s prepared statement which was covered in 
his oral testimony. 


Statements of Robert F. Loree, chairman, board of directors, Nationa! 
Foreign Trade Council, Inc., and Charles R. Carroll, counsel, board 
of directors, NFTC, accompanied by Joseph B. Brady, director, 
foreign property division, National Foreign Trade Council, Inc. 

Statement of identification by Mr. Loree. 

“There is no generally accepted devotion among nations to free com- 
petition in international trade, comparable to the positive attitude 
which prevails within the boundaries of the United States.” 

Loree said: ‘‘We believe that foreign trade, like domestic commerce, 
should be free of unreasonable restraints, if it is to make its maximum 
contribution to the world’s prosperity and security. 

“But it should be noted at the beginning that restrictions imposed 
by governments are in the aggregate infinitely more significant than 
those developed and practiced by individuals, and even cartels in most 
cases could not be effective without governmental support.” 
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He believes, ‘‘One of the most common errors in dealing with artificial 
patterns in international trade is to ignore the fact that they are so 
often adjustments to situations created by political factors * * *.”’ 

The foreign economic policy of the United States “is based upon the 
expansion of world trade and investment, and the improvement of living 
standards through increasing productivity in all available ways.”’ They 
believe each increase ‘‘in productive facilities, every addition to the 
world supply of commodities is, on the face of it, a contribution to 
competition, and a move away from monopoly actual or potential.” 

The primary objects of our antitrust laws are protection of the 
American consumer and preservation of competition. 

American producers and merchants must be assured “fair chances to 
engage in export trade. It is clear also that as concerns goods and 
materials destined for the United States market, this Government has 
a legitimate interest in correcting practices which may unduly increase 
prices to the American consumer.” 

He continued, ‘These objectives, thus summarily stated, are much 
more limited than those which have from time to time been avowed 
by representatives of this Government at the international level. 
Possibly the most comprehensive enumeration of ‘restrictive business 
practices’ is that contained in the Habana Charter, chapter V, revived 
only recently in the form of the report of the Ad Hoe Committee of the 
United Nations * * *,” 

They believe this expresses “‘a sound and realistic recognition of the 
difficulty of policing international trade through formal mutilateral 
agreements and a clear recognition of the impossibility of reconciling 
our concept of competition with the more restrictive concept of other 
nations at this time.” 

He pointed out that there have been bilateral treaties of commerce 
in which “each party undertakes certain very vague obligations regard- 
ing ‘restrictive business practices.’ 

‘In addition to these diplomatic activities, administrative measures 
are intermittently being taken, and litigation commenced or revived 
which is the occasion of much real confusion in the world of foreign 
trade. The antitrust laws, as presently interpreted by the Department 
of Justice, are far from clear * * *” 

Senator Kilgore suggested that it might be helpful to have a separate 
division set up within the Federal Trade Commission to handle the 
international trade question. Mr. Loree agreed, and said: 

“T think that there ought to be some instrumentality of government 
which can weight in the interests of the United States, whether the good 
does not outweigh the bad in some restrictive business practice.” 

Most of our antitrust legislation deals with domestic commerce, the 
exception being the Webb-Pomerene Act. Mr. Loree said that if there 
were ever a need for the act, “‘its exists today.” 

The NFTC membership is primarily interested in “clarification of the 
application of the antitrust statutes to their activities, existent or pro- 
jected, outside the United States. 

“Firstly, it should be made clear what activities are within our 
statutory intent, and what are not. 

“Secondly, some effort should be made to stabilize the law and rules 
of conduct, so that what is done or planned today in perfectly good 
faith and with the most competent legal advice obtainable, will not 
tomorrow be attacked as illegal, or publicized as criminal. 

“Thirdly, the law should give clear recognition to the fact that Ameri- 
can businesses established abroad or carried on in foreign countries are 
amenable to the standard of conduct of the host country and should 
not be attacked unless their acts have a very substantial adverse effect 
on the commerce of the United States.” 

He then introduced the counsel, Mr. Carroll. 

Starting with “the objectives of the antitrust statute,”’ this Govern- 
ment should assert jurisdiction over actions or persons ‘‘in cases of 
practical and substantial concern to the American public.” 

“By the same token,’ Mr. Carroll said, “‘there is no logic or law or 
utility in attempts to evade political and economic geography. In 
concrete terms, a realistic definition of ‘ecommerce with foreign nations’ 
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centers about physical trade—exports to and imports from other 
nations, and the collateral service activities incident to such trade.”’ 

‘“* * * the primary jurisdiction is that of residence. 

“To restate the reality, trade within a foreign country does not become 
‘commerce’ between that country and the United States simply because 
an American national conducts it or participates in it. 

“It may, as a matter of fact, be commerce, but not because of the 
personality. If, when what an American does or does not do in another 
country directly or adversely affects trade with the United States, that 
may well be a matter of legitimate concern to this Government.” 

There still may be a conflict of jurisdiction; but if our nationals do 
business in other countries they must comply with the regulations. 

Carroll’s first recommendation is “that the criminal process should not 
be invoked under any antitrust statute on the basis of acts or omissions 
outside the boundaries of the United States. I believe this point should 
be clarified by new legislation.” 

If a distinction were made between regulatory and criminal statutes, 
that would be a move toward clarification. He said, “Certainly, it is 
the criminal potentialities of our unclarified law that deter the individual 
and corporate foreign investor.” 

His second recommendation: ‘‘We assume for the sake of simplicity 
that civil actions and Federal Trade Commission orders are alike regu- 
latory in purpose. It should be a matter of stated policy that regulatory 
action will be confined to cases in which the action or conduct in question, 
if done or engaged in abroad, directly and significantly affects United 
States foreign commerce, and that the effect is adverse. 

“Third, because of the peculiar difficulties of determining the relevant 
facts in foreign cases, it is recommended that a prerequisite to suit or 
order—that is, suit for an injunction or order to cease and desist—be a 
finding after hearing by the Federal Trade Commission that the act or 
conduct in question (a) directly and significantly affects the foreign 
commerce of the United States in an adverse manner; and (b) is volun- 
tary, that is, is not in compliance with, or incidental to compliance with 
the laws or regulations of a competent authority with foreign jurisdiction. 

‘Fourth, any person should be entitled to present to the Federal Trade 
Commission a statement of actual or projected conduct, and obtain a 
hearing and a finding that such conduct is or is not objectionable. 

“A finding of ‘not objectionable’ shall be a bar to any civil action, 
proceeding, or order unless and until revoked for cause after further 
hearing. 

“Fifth, we also propose that no divestiture of foreign properties should 
be ordered, except upon a finding that no action or arrangement other 
than divestiture, will remedy the situation found objectionable.”’ 

Discussed some recommendations contained in the report of the 
Attorney General’s committee in comparison with the NFTC recom- 
mendations. 

In their third proposal they “differ categorically’’ with the report. 
The AGC “finds that the present consultation and liaison practices 
claimed to exist between the Department of Justice and the Federal 
Trade Commission are satisfactory. It would seem fairly obvious that 
the prosecutor attitude of the one and the quasi-judicial function of 
the other have not been, and cannot be reconciled by mere consultation. 

“In domestic matters, this dual jurisdiction occasions a certain amount 
of injustice; in foreign affairs, where action by the Government is much 
more damaging to the enterprise affected, the adverse results to American 
prestige are quite out of proportion to the ends to be served. * * *” 

Their proposals have been ‘‘developed primarily from the standpoint 
of encouraging American private investment abroad, and expanding 
American foreign trade, by minimizing the deterrent effect of uncer- 
tainties in application of the antitrust laws to such activities.” 

Mr. Carroll said, ‘‘We have in each case, tried to evaluate what their 
effect would be on enforcement, and feel that on balance it would be 
good.”’ If adopted, these proposals might serve to slow down the ‘‘proj- 
ects of judicially imposing our American competitive concepts on other 
national economies,’ but would ‘direct the time and effort of our 
administrators and courts to cases in which jurisdiction is clear and 
ultimate correction of abuses much more likely.” 
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Further, “If we are sensible, we will leave the diffusion of our basic 
allegiance to a freely competitive economy to the gradual, but more 
reliable process of education—which incidentally we may find to be 
mutual rather than unilateral.” 

He concluded, ‘‘For the present, at least, we should recognize the right 
of other governments to hold, and to legally implement, opinions different 
from our own, and the propriety of enterprises operating in foreign 
countries conforming to the legal requirements imposed upon them by 
the competent sovereign power.”’ 

He believes the principal weakness of the Webb-Pomerene Act lies in 
the “allowing the Department of Justice complete latitude to go ahead 
and start a proceeding irrespective of anything else that has gone 
before.”’ 

Would be helpful to set up a section of the FTC to deal with foreign 
trade problems specifically. 

In discussion on procedures that might be used if the FTC were given 
an enlarged jurisdiction in foreign trade matters, Mr. Burns asked if 
the FTC decisions would “be reviewable by the courts.” 

Mr. Carroll replied: ‘‘It certainly should be. In all of those respects, 
I think we should take the Administrative Procedure Act as our guide.’’ 

Some members of the NFTC have had their fears aroused by the 
Timken and the Imperial Chemical Industries decisions. 


Statement of Blackwell Smith 


Statement of qualifications. 

Mr. Smith said he intends to talk about the plaintiff in damage actions. 
“For the moment,”’ he continued, “I want to concentrate attention on 
the fact that in international trade there are a few very important 
situations where the United States market is entirely controlled by a 
monopoly due to the fact that it has the control of the entire source of 
supply which happens to be abroad. It is that aspect of this situation 
that I want to focus on.” 

He called attention to the fact that if a “foreign developer,”’ who is a 
monopoly, ships to a business here, protection will be required ‘at this 
end.” He felt it necessary to call attention to this situation in case of 
consideration of ‘‘exempting or clarifying or whatever, for an expansion 
of production abroad.” 

The ‘“‘little businessman” here, who processes and distributes those 
goods, is under the thumb of that monopoly. 

If there were established an agency to which people can turn for advice, 
such as had been mentioned by Mr. Carroll, the administrative machinery 
created for it should act ‘‘under criteria and standards and should not 
just have a wide open blanket authority. Those criteria should not be 
so loose as to make an existing monopoly feel that it can run there and 
get some aid and comfort and thereby stymie the Department of Justice 
or outside litigants who are trying to bring that monopoly to time.” 

(Inserted Mr. Smith’s prepared statement:) 

Wishes to discuss “Proposals to control private litigation against 
foreign-based monopolies because of possible effect on foreign policy 
and proposed legislative exemptions to aid private development of 
foreign underdeveloped areas.” 

He said: ‘So long as such proposals do not aid a monopoly by giving 
it an additional power tool to be used against United States citizens, 
such proposals may well be worthy of consideration. But, the primary 
objective must be to prevent monopolies from abusing United States 
citizens in any way * * *,” 

He believes proposals will be made which would serve to shackle 
plaintiffs who have brought a foreign-based monopoly into court. 
“The most suecessful trial tactic of defendants in monopoly cases has 
often been to ‘try the plaintiffs, not the facts of the case.’ ” 

““Qld-style monopolies” can control private suits. “Even suggested 
legislation to control private suits plays into the hands of monopoly 
because possible legislation is used in stalling proceedings. om- 
mittee-recommended laws of any kind to control private litigation 
would do much more harm, unless monopolies of United States markets 
were clearly cut out of any consideration in trying to control private 
litigation against foreign based-monopolies.”’ 
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Discussed ways in which the aforementioned monopolies can obtain 
delays through administrative, or even legislative, action. 

In considering possible exemptions for “‘United States-foreign devel- 
opers of underdeveloped areas,’ it should be remembered that some of 
these developers “are also United States monopolies who gain their 
United States monopoly power by control of the foreign source of supply. 
(Again the old Aluminum cases are illustrative.)’”’ It might be ‘‘wise’’ 
for some of these monopolies ‘‘to be encouraged by our State Department 
to proceed with private development of foreign underdeveloped areas 
and to carry on opposition to communism abroad, but let us keep our 
eyes on our primary interest under the antitrust laws. This primary 
interest should be the prevention of the ruination of United States 
citizens where they are * * *.” 

“For United States-foreign monopolies to be immunized by exemptions 
or aided by hobbling the United States private litigants who have been 
hurt by monopoly control of supply, would frustrate the growth of 
private initiative and competition, both here and in the little countries 
who are dominated by those monopolies.” 


Statement of Cos Masters, Metropolitan Banana Distributors Association, 
Ine. 


Statement of identification. 

His association opposes any legislation which has for its purpose: 

““(a) The exemption from the antitrust laws of any company 
engaged in business in the United States and whose activities in 
foreign countries are related to the production of products for 
consumption in United States markets. 

““(b) The control by legislation of private actions under the 
antitrust laws where the circumstances are as described in (a) above. 

“The association expresses no opinion regarding the desirability of 
antitrust exemption for companies which are engaged in foreign opera- 
tions principally for investment purposes and whose impact on the 
United States economy is indirect.” 

They are faced with a situation where investment in other countries 
is an instrument for control of United States markets. “It is respect- 
fully submitted that to exempt an industry of this nature from the 
effect of the antitrust laws would be to encourage and maintain monopoly 
control over United States markets for our product.” 

Mr. Masters said: “Our association feels very strongly that there 
should be no control over private antitrust actions in the circumstances 
described above. We take this position because from our own experience 
we are convinced that Government action will not come soon enough 
to be of any use to members of our sick industry and that self-help 
may be our sole recourse.”’ 

Documented his position. 


THURSDAY, SEPTEMBER 15, 1955 


Statement of Marshall M. Smith, Deputy Assistant Secretary of Commerce 
for Internctional Affairs 


Statement of qualifications. 


Will present whatever information and views the Department may 
have on the problems faced by United States businessmen under the 
antitrust laws as applied to foreign trade and investment. 

“Increased investment abroad of our funds and our technology is of 
clear advantage to the United States—both in our own interest and in 
the interest of building up the economic and defense strength of the 
countries of the free world.” 

He thinks it “important to point out that private United States invest- 
ment usually carries with it management and technical skill, and thus 
contributes strongly to the economic development of foreign countries.” 

The Department has made a survey which covers the factors in 
foreign countries which influence investments, and the Government’s 
role—Federal laws and activities—which have an effect on foreign 
investment. 

In a report on business views in this field, 11 percent of the investors 
who were questioned raised the problem of antitrust. 
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Also, ‘‘the opinion was expressed that uncertainty as to the applica- 
tion of the antitrust laws was believed to be one factor in discouraging 
two fairly common methods of foreign investment, namely, as a part of 
licensing arrangements, and through minority stock ownership in foreign 
corporations.” 

Mr. Smith said: “Separate and apart from this actual survey of 
business opinion, our officials had gained a similar general impression 
from their day-to-day dealings with business representatives that there 
is some need for clarification as to the antitrust law’s scope and applica- 
bility to overseas arrangements and operations. 

“The type of problem that is most frequently mentioned is that which 
arises in connection with investment arrangements whereby American 
manufacturers would license their patented or secret manufacturing 
processes to businessmen abroad in return for royalties or stock interests 
in a new joint venture.” 

Not all licensing arrangements carry the monopoly control which is 
granted under the laws affecting patents in foreign countries or in the 
United States, however. 

“The ‘antitrust’ problem arises * * * because each participant [in 
the arrangement] may require agreement from the other that its own 
home market for the products involved will not be adversely affected.” 

There is confusion regarding the interpretations of antitrust law; but 
the Department believes “‘there is no need or other justification for any 
general exemption from antitrust for foreign commerce.” This would 
be contrary to our Government’s attempts to discourage restrictive 
business practices in other countries. 

They suggested to the AGC “that a current statement of the law on 
this subject would be helpful.”’” They also made the suggestion that 
“consideration might be given to possibly improved administrative pro- 
cedures for clearance of particular investment arrangements consistent 
with basic antitrust objectives and the goal of promoting more private 
investment abroad.” 

He emphasized they did not recommend; only suggested the idea for 
study. 

Mr. Smith said the AGC report recognized that ‘“‘as a practical matter 
in present-day foreign commerce, restrictive agreements in connection 
with exchanges of know-how can actually result in producing more trade 
than they restrain.” 

“The report also contains other statements of the law as understood 
by the committee with respect to the proper use of foreign subsidiaries 
and other forms of joint activities abroad.”’ Not all of the committee’s 
conclusions are supported by court decisions, of which there are very 
few. But their judgment “carries considerable weight and should help 
to clear up much of the present uncertainty.” 

In the survey mentioned earlier, the factor most cited as a deterrent 
to foreign investment is our taxation policy. 

Listed four considerations the Department of Commerce feels ‘‘should 
be taken into account in deciding whether legislation is called for in this 
field.”’ 

Mr. Burns said that in exploring various factors, Mr. Smith could 
speak for himself instead of the Department if he could not give a final 
answer. 

If an agency is given the authority to advise on foreign trade or invest- 
ment transactions, it should have adequate information so as not to have 
to rely on independent investigation or the statement of the applicant. 
Mr. Smith believes the Department ‘‘could evaluate a situation of that 
kind and provide factual judgment as to the merits of the case from the 
standpoint of trade, rather than from the legal standpoint.” 

He thinks it might be appropriate that an agency such as FTC be 
given the authority to weigh the evidence and make the determination. 

Smith approved the idea of establishing a Division of Foreign Trade 
in FTC. And if they sanctioned a proposed action, the persons involved 
would not be liable for prosecution as long as they operated in accord- 
ance with the stated purpose and in the stated manner. 

“T think that would be an important step in clearing the atmosphere 
which is necessary,’”’ he explained, “particularly as I said in the case of 
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small business firms. We are doing everything we can to interest them, 
to keep them informed about opportunities abroad.” 

Large firms face the same obstacles as smaller businesses, but are 
better equipped to handle them. 

Mr. Burns asked if the Attorney General’s Committee “has come to 
some conclusions which appear to eliminate uncertainty in the applica- 
tion of the antitrust laws in any areas, would it be desirable that Con- 
gress consider adopting such recommendations by legislation, rather 
than to await the possibility of the courts or the Federal Trade Come 
mission adopting these recommendations?” 

Mr. Smith replied, “My feeling there is that legislation would help 
to clear the atmosphere.” 

Provided the subcommittee some import and export figures. 


Statement of Edward B. Hall, Director, Office of Trade, Investmeut and 
Monetary Affairs, International Cooperation Administration  ac- 
companied by Thomas P. Doughty, guaranty officer, Investment 
Guaranties Division 


“The investment guaranty program is a means authorized by Congress 
to encourage and facilitate United States private investment to be 
made abroad by providing insurance protection for such investment 
against the risks of inconvertibility into dollars of local currency receipts 
and loss through expropriation or confiscation by action of the govern- 
ment of a foreign nation.” Those two types of insurance are adminis- 
tered in his office. 

Stated the authority for this program. 

This insurance is available only for new investments. Theinvestments 
“eligible for guaranty by ICA may be in the form of cash, materials and 
equipment, or patents, processes, techniques and related services.”’ 

The Mutual Security Act states United States policy to be: “ ‘To 
encourage the efforts of other free nations to increase the flow of inter- 
national trade, to foster private initiative and competition, to dis- 
courage monopolisic practices * * *.’ Accordingly the bilateral agree- 
ments between the United States and foreign countries * * * relating 
to aid programs contain appropriate provisions designed to provide a 
basis for diplomatic efforts to enlist the cooperation of these countries 
in eliminating what may be called restrictive business trade practices.” 

“In certain instances,’ Mr. Hall said, “guaranty applications have 
involved investment agreements which contained restrictive business 
trade practices.’”’ Gave some examples of such agreements and disposi- 
tion of guaranty applications. 

The examples he gave “indicate that some potential investors have 
withdrawn their guaranty applications rather than delete restrictive 
business trade practices provisions from their proposed licensing 
agreements.” 

He does not always know, however, whether the companies went 
ahead and did the business. 

“TCA with approval of the Department of Justice has recently adopted 
the policy of including in all guaranty contracts a disclaimer provision 
to the effect that the approval of the Director of the International 
Cooperation Administration of the particular investment for guaranty 
purposes, ‘* * * is not to be construed as an acknowledgment of the 
legality of the agreements constituting or relating to this investment, or 
of any acts in pursuance thereof, under the laws, including the antitrust 
laws, of the United States or of the project country’.”’ 

In administering the program, they do not take into consideration the 
effect of the restrictions on domestic commerce, but rather consider the 
implications as concerning foreign trade. ‘‘Whether they are restrictive 
in such a way as to be inconsistent with the stated policy of the Govern- 
ment to reduce monopolistic practices generally.” 

Generally speaking, they do not consult with the Department of 
Commerce on applications, or proposed agreements. 

They do, however, follow the same policies as Commerce in granting 
applications, if possible, where foreign trade and investment will be en- 
couraged. They also take into consideration the economic desirability 
of the transaction for which application is made. 
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This is, in a way, an extension of original ECA policy, except that it 
involves encouragement of private capital expenditure rather than public 
capital. 

tather than consulting with State or Commerce on the desirability of 
a transaction, they rely primarily on their own judgment. 

Although there is no requirement that the other government find the 
transaction serves an economic purpose, they are required to approve 
the project. ‘‘But,’’ Mr. Hall said, ‘‘our own people give very careful 
consideration to the question as to whether this is something that will 
aid in the development of that country, or assist them in improving their 
balance-of-payments situation * * *,” 

In general, they give “more weight to the economic development”’ 
aspect of a proposed transaction than to the antitrust features. They 
usually consult with the Business Practices and Technology Staff of the 
Department of State to determine if there are any restrictive provisions 
in the agreement which might conflict with national antitrust policy, 
but generally do not consult with the Department of Justice to determine 
if there are provisions which are contrary to antitrust policy. 

In discussing the examples he gave of instances where guaranty appli- 
cations were denied, there was the opinion that they ‘‘were restrictive to 
a degree that they ought not to be encouraged under the general mandate 
to discourage monopolistic practices.”’ 

Mr. Hall knows of no instance ‘‘where the fear of an uncertainty with 
respect to antitrust laws actually prevented a foreign investment.” 

If there were a possibility of a company’s losing its investment through 
antitrust action it might be appropriate to consult with Justice. It 
would not, however, affect Mr. Hall’s office directly as they do not 
guarantee a loss unless ‘“‘(a) it results from their having local currency 
which they cannot convert; (b) from the expropriation of property by 
the foreign government.” 

There are instances where authority is given to grant limited exemp- 
tions to the antitrust laws when it is in the national interest. An exam- 
ple of this is the Defense Production Act. Mr. Hall cannot recollect 
any instance in which they have invoked this type of procedure. 

Mr. Burns said: “In this Attorney General’s report the statement is 
made that: 

““*The Foreign Operations Administration suggested on the basis of 
their experience “‘there is need for some procedure whereby prospective 
investors abroad may be advised on the determination under all relevant 
government policies that their plans are either approved or dis- 
approved”’.’ ”’ 

Mr. Hall said ‘“‘That would certainly be very helpful and desirable.”’ 
Cited an example in substantiation of his opinion. 


Statement of Thorsten V. Kalijarvi, Acting Deputy Under Secretary of 
State for Economic Affairs 

Statement of qualifications. 

“One of the major objectives of our foreign economic policy is to 
promote an expanding world economy. It is our belief that an expanding 
world economy produces a stronger economy at home, and at the same 
time helps to achieve the desires of peoples abroad to share more broadly 
in the advantages of modern industrial techniques and progress * * * 
an expanding world economy is directly related both to our economic 
well-being and to our national security.” 

It is a step toward peace. 

There are three programs that are ‘‘important steps toward realization 
of an expanding world economy.”’ They are: “the promotion of world 
trade, the fostering of private investment abroad, and our espousal of 
competition as an alternative to cartelism and socialism.” 

Mr. Kalijarvi said, ‘“The Congress has recognized this in the laws 
which it has enacted.” 

‘The Department, and the other executive agencies concerned, follow- 
ing this congressional policy, seek to explain abroad how our competitive 
economy works. We encourage foreign officials and nationals to come 
to this country to study our economic system and antitrust laws. We 
provide assistance to other countries in the development of anticartel 
laws and enforcement procedures. 
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“In our economic relations, we point out the existence of restrictive 
business practices that impair the ability of other countries to export to 
the United States or achieve other economic objectives. We practice 
competitive bidding, wherever possible, in our procurement abroad. 
We encourage other countries and international agencies to utilize 
competitive bidding. 

“Through technical-aid programs we emphasize the need, in achieving 
higher levels of productivity, to eliminate restraints on production and 
trade. We encourage American businessmen, labor leaders and other 
citizens to help in pointing out the advantages of a competitive economy. 

“The results which have been achieved in the years since World War II 
have not been insignificant. * * *’’ 

Other countries have given increased attention to strengthening their 
antitrust statutes and have adopted new legislation. 

Another significant change recently has been ‘‘a marked shift in 
official attitudes in Europe in favor of more competitive economies.”’ 

There has also been an increase in public interest in the problem. 

There are four major reasons why the Department thinks our policy 
of free competition is important to our foreign relations: 

(1) “** * * this policy has been a factor in frustrating inter- 
national cartels’’; 

(2) “* * * our policy of free competition is a major factor in 
encouraging other countries to strengthen competition in their 
own economies”’; 

(3) “* * * our policy of free competition enables us to protect 
and promote our industry and commerce abroad * * *’’; 

(4) ‘‘* * * the Department believes that our policy of free com- 
petition contributes to the respect with which American industry 
is held in the world.” 

One of the problems they encounter is the uncertainty surrounding 
interpretation and application of antitrust statutes. Another, “to the 
extent they are covered by the laws, the making of foreign investment 
is adversely affected.” 

The State Department, “in submitting its views to the Attorney 
General’s National Committee To Study the Antitrust Laws, com- 
mented that ‘a clarifying statement concerning the application of anti- 
trust policy to foreign investment would be a constructive means of 
removing existing uncertainties in the minds of potential investors.’ 

“The Department believes that the analysis of the law contained in 
the foreign trade chapter of the Committee’s report constitutes a valuable 
contribution to this needed clarification.” 

Regarding the second problem he mentioned, he said they have 
observed “many cases in which the antitrust laws have altered the 
manner in which American firms have invested abroad. It is, however, 
hard to point to any specific case and say that the antitrust laws pre- 
vented this investment from being made,’”’ because ‘‘any important 
foreign investment proposal is generally based on more than one con- 
sideration.” 

“Second, the question has to be decided whether, in terms of our basic 
objective—of promoting an expanding free world economy—foreign 
investments made with restrictions now prohibited by the antitrust 
laws should be fostered by the United States Government.” 

Also, consideration should be given to ‘‘what the effect abroad would 
be if the antitrust laws were changed so as to permit investors to engage 
in practices now banned by the antitrust laws.’”’ Mr. Kalijarvi con- 
tinued, ‘‘We should not forget in this context the contribution which our 
policy of free competition makes to the respect with which American 
industry is regarded abroad.” 

These considerations should be weighed “when assessing the effect of 
the antitrust laws on United States investment abroad. Obviously any 
specific proposals for dealing with this problem which may be advanced 
would need to be considered in the light of other factors as well as those 
which have been outlined.” 

Another ‘“‘problem area in the field of antitrust enforcement” is where 
“specific antitrust cases * * * present ‘conflicts of jurisdiction’ with 
foreign countries or difficulties in our relations with other governments.” 
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He said, ‘‘These cases, which are relatively infrequent, do not fall into 
any set pattern and do not readily lend themselves to a general formula 
for treatment. As a practical matter the Departments of State and 
Justice work closely together to develop adequate solutions in specific 
cases.”’ 

Went into the ‘efforts which have been made to achieve international 
cooperation to curb restrictive business practices.’’ He said, ‘The ad- 
vantages of such cooperation, where feasible, are apparent—in theory, at 
least, it would minimize areas of conflict between countries resulting from 
the pursuit of unilateral policies, and it would result in a more effective 
elimination of undesirable restraints on international trade.”’ 

Discussed the United Nations proposal for an international agreement 
on this subject. 

“The United States opposed this agreement on the grounds that the 
substantial differences in national policies and practices which still exist 
in this field would make the agreement ineffective in accomplishing its 
purpose of eliminating restrictive business practices which interfere with 
international trade.” 

“This Government recommended to the Council that present emphasis 
be placed on further development of national programs.” 

There are evidences of similar interest on the parts of many foreign 
governments. 

They approve a resolution adopted by the Economie and Social Council 
in the spring which “urges countries to examine the problem of restrictive 
business practices and to develop means of dealing with them.” There 
is also a provision for a “sharing of experience among countries.” 

The State Department is primarily concerned with foreign policy 
aspects of restrictive business practices—not with ‘‘technical aspects of 
the antitrust laws and their enforcement.’’ Should not ‘‘make sugges- 
tions for modifications in the general enforcement procedure and the 
law itself.’’ 

There have been instances in which the bringing of an antitrust suit by 
the Department of Justice has presented a problem in foreign relations. 
He mentioned the oil cartel suit, the Swiss watch case and the United 
Fruit case. There seems to be an opinion that since Attorney General 
brings action on antitrust violations under the Sherman Act, he should 
have the authority to use his discretion in determining if, because of its 
effect on foreign policy, a suit should not be brought. 

Mr. Kalijarvi feels the present cooperation between the two depart- 
ments on matters of this kind is sufficient. 

Although they have no “particular procedure” for determining if a 
proposed transaction is of value to our foreign policy, he feels the exist- 
ing machinery is adequate for such a determination. 

Mr. Burns posed the question, ‘‘* * * if Congress should decide to 
grant to some agency like the Federal Trade Commission the authority 
to give advance approval of particular types of transactions, the De- 
partment of State could contribute information and opinions with re- 
spect to the value from its standpoint of carrying out foreign policy, so 
that such an agency could weigh that in considering whether to grant 
an exception?” 

Mr. Kalijarvi is of the opinion that if Congress ‘‘did provide such au- 
thority,’’ they could make a contribution. 
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A STUDY OF THE ANTITRUST LAWS 


TUESDAY, SEPTEMBER 13, 1955 


Untrep States SENATE, 
SUBCOMMITTEE ON ANTITRUST AND MONOPOLY 
OF THE COMMITTEE ON THE J UDICIARY, 
Washington, D.C. 


The subcommittee met, pursuant to recess, at 10:30 a. m., in room 
424, Senate Office Building, Senator Harley M. Kilgore (the chair- 
man) presiding. 

Present: Senator Kilgore (presiding). 

Also present: Joseph W. Burns, chief counsel. 

The Cuatrman. The hearing will come to order. 

The hearings commencing today will be concerned with the appli- 
cation of the antitrust laws to foreign trade and foreign investments. 
It has long been a policy of Congress to encourage American business- 
men to engage in trade and make investments in foreign countries. 

It must be recognized that antitrust is but one of several interrelated 
governmental policies touching on foreign trade. It is desirable that 
antitrust policy be coordinated with other programs and relations 
with foreign countries in order to avoid or minimize any conflict. 

In 1952 Congress directed the Department of Commerce, in cooper- 
ation with private business groups and other Government agencies, 
to make a thorough study of impediments to private investment 
abroad. After an extensive survey, the Department reported that, 
among the factors constituting impedients to foreign investments, 
was a lack of clear understanding by businessmen as to what is per- 
missible under the antitrust laws. 

Results of the survey indicated that uncertainty surrounding inter- 
pretation of the antitrust laws may be the determining factor in bar- 
ring two types of foreign investments: (1) licensing arrangements; 
(2) minority stock ownership in foreign companies. 

It appeared that a much greater number of American companies 
would be willing and capable of participating in investments abroad 
in one of these two ways than'by substantial capital investment. 

A principal effect of this uncertainty, due to the Supreme Court’s 
decision in the Timken Roller Bearing case, is the fear of businessmen 
that they cannot grant an exclusive salen territory to business contacts 
abroad which are not branches or wholly owned subsidiaries without 
becoming liable to prosecution for violating the antitrust laws. 

The Attorney General’s National Committee To Study the Anti- 
trust Laws requested various Government departments and agencies 
responsible for administering foreign programs to express their views 
regarding the relation of antitrust to their programs. 
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In its reply, the Department of Commerce expressed concern with 
the problem of uncertainty or lack of clarity as to the scope and 
applicability of the antitrust laws and suggested that consideration be 
given to authorizing some administrative agency to grant limited ex- 
emptions from the antitrust laws for private foreign investment ar- 
rangements. 

It expressed the view that carefully limited exemptions tailored to 
the needs of each case might be helpful in coping with problems in a 
particular foreign country or in special international comity, trade, or 
investment situations, and still not do violence to accepted principles 
and purposes of our antitrust laws. 

It believes that precedent and experience for this suggestion may be 
found in our war production practice and in current activities of the 
Defense Production Act, to assist programs for preserving the supply 
of critical and strategic materials from abroad. 

The Foreign Operations Administration (now known as Inter- 
national Cooperation Administration) invited attention to uncer- 
tainties in antitrust application involved in its efforts to encourage 
specific investment proposals believed to carry economic benefit to 
the countries of investment by means of guaranties against specific 
tasks of doing business abroad which require the Government as 
insurer to scrutinize in some detail the terms of proposed investments. 

It found this problem arising in connection with guaranty applica- 
tions based on proposed agreements for the license of patented or 
secret manufacturing processes which it considers a highly desirable 
method of applying American technology and managerial techniques 
to the task of increasing productivity abroad. 

The problem is to determine how American companies may furnish 
technical assistance and information to a foreign concern without 
exposing themselves or other licensees to the risk of loss of their estab- 
lished markets either at home or abroad, and corresponding unem- 
ployment at home. 

Some smaller American businesses which became interested in for- 
eign markets through the medium of licensing appeared to be unwill- 
ing to undertake the conflicts and attendant expense of exploring 
prospective licensing arrangements in the face of the possibility of 
antitrust litigation or even of the United States Government disap- 
proval. 

On the basis of its experience, the Foreign Operations Administra- 
tion suggested that there is need for some procedure whereby prospec- 
tive investors abroad may be advised on a determination under all 
relevant Government policies that their plans are either approved or 
disapproved. 

The Department of State indicated a recognition that foreign in- 
vestment is subject to some uncertainties as a result of applicability 
of the United States antitrust laws and that some investment may be 
discouraged as a result. It believes that a clarifying statement con- 
cerning the application of antitrust policy to foreign investment 
would be a constructive means of removing existing uncertainties 
in the minds of potential investors. 

All of these agencies opposed any general exemption of foreign 
trade from the antitrust laws and favored the present United States 
foreign policy of discouraging, by all practicable means, restrictive 
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business practices in other countries. Yet their statements point out a 
conflict of congressional policies which should be resolved by Congress 
if possible. 

A proposal has been made for an international agreement as a means 
of curbing undue restraints of trade and monopolistic practices. 

This resulted in a report of the Ad Hoc Committee on Restrictive 
Lusiness Practices to the United Nations Economic and Social 
Council which has been the subject of considerable discussion. 

The subcommittee will hear witnesses in support of and in opposi- 
tion to this proposed agreement in order that we may have before us 
all pertinent information with respect to foreign trade problems. 

In 1918 Congress enacted the Webb-Pomerene Act to help Ameri- 
can firms compete in foreign markets with more powerful rivals as 
well as bargain on equal footing with Kuropean buying cartels. 

It exempts from the antitrust laws all associations entered into for 
the sole purpose of engaging in export trade and actually engaged 
solely in such export trade, or agreements made in the course of such 
export trade. 

The Webb-Pomerene Act has been criticized as an unwarranted 
spur to international cartel arrangements and some have urged its 
repeal. 

On the other hand, Webb-Pomerene export associations may include 
small as well as large companies and thus possibly help small business 
to deal with combinations authorized under foreign law. 

This committee will hear witnesses from the Federal Trade Com- 
mission, which has the responsibility for supervising export associa- 
tions under this act, in order to determine whether the purposes 
intended by Congress are being accomplished. 

A further problem is the extent to which manufacturing or dis- 
tribution activities carried on abroad jointly by American firms, or 
by an American firm with a foreign competitor, should be permitted 
and what criteria should be applied in determining whether such 
activities constitute unreasonable restraints on the commerce of the 
United States. 

On the one hand, such activities may encourage trade by affording 
the means for sharing risks of sometimes hazardous foreign opera- 
tions. On the other hand, such joint activities might result in restric- 
tions on American imports or exports or might cause the American 
firms to refrain from actively competing in United States markets. 

The committee will also consider the problem referred to as “intra- 
enterprise conspiracy.” Some cases recently have indicated that con- 
duct might be considered unlawful under the antitrust laws when 
engaged in by a parent corporation and its subsidiaries, even though 

such conduct might not be a violation of the laws if the parent oper- 
ated the subsidiaries as divisions rather than separate corporations. 

This problem is present both in domestic and foreign commerce. 
Some contend that with respect to foreign commerce an American 
company might be compelled to operate through a foreign subsidiary 
corporation in order to comply with requirements of the laws of the 
particular country. They urge a realistic consideration of the prob- 
lem of doing business abroad rather than one based on form. 

To assist this committee in studying these various problems, we 
have invited representatives of several Government departments, rép- 
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resentatives of business organizations, and practicing lawyers to 
appear before us. 

The first witness will be David C. Murchison. Mr. Murchison, will 
you go ahead ? 

You have a prepared statement. You can file that and comment 


on it, and we will ask you questions, or you can read it at your 
discretion. 


STATEMENT OF DAVID C. MURCHISON, ATTORNEY AT LAW, 
WASHINGTON, D. C. 


Mr. Murcuison. Thank you very much. I should like to read most 
of my statement because I have some documents that I would like to 
submit to the committee, if the committee would like to have them, 
as I go along. 

You have invited me to appear today to discuss restrictive business 
practices in foreign trade and the proposal of a committee of the 
United Nations Economic and Social Council to make them the sub- 
ject of an international convention. 

Let me summarize my remarks by saying that I am against the 
report of the ad hoc committee because the international agreement 
it proposes discriminates against private enterprises in the United 
States and discriminates in favor of nationalized industries and public 
cartels in Europe and thus penalizes United States nationals. 

Also, I am opposed to it because it would by its own terms actually 
apply primarily to concerns located in the United States and would 
immunize or exempt a large number of public or nationalized indus- 
tries in other countries. 

The CuatrmMan. Isn’t it a fact that some industries in many coun- 
tries may not be nationalized, but you do have large government stock- 
holdings in such corporations sometimes amounting to control by a 
majority stockholding? Isn’t that right? 

Mr. Murcuison. Exactly. In that situation this agreement would 
exempt or immunize such companies, although they compete with our 
own companies in world markets. 

The CuarrMan. Yes. 

Mr. Murcuison. I also oppose it because the proposed tribunal 
would actually perform judicial functions but no provision is con- 
tained anywhere for the selection of impartial or independent judges; 
and, lastly, I object because no basic procedural safeguards which we 
are accustomed to in this country are provided in the agreement for 
the benefit of parties appearing before it. I will state my reasons 
for those conclusions, and I think they are very important, if I may 
say so. 

My association with this subject stems mainly from my service over 
the past 214 years as Legal Adviser and assistant to the Chairman 
of the Federal Trade Conen seine: I left that office yesterday as a 
matter of fact. 

Last March I was appointed and served as adviser to the United 
States delegation to the U. N. Economic and Social Council at the 
time the report of its Ad Hoc Committee on Restrictive Business 
Practices was considered. In addition, for the year 1954-55, I was 
chairman of the committee on international restrictive business prac- 
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tices of the section of antitrust law of the American Bar Association.? 

I represent none of these offices today. I speak only for myself as a 
private citizen. 

I would like to interpolate here and say that in some quarters it 
has been suggested that people opposing this report are in favor of 
restrictive business practices. I would like to say that I am against 
them as much as anyone but I don’t necessarily agree with the pro- 
posed manner of handling them. 

I venture to say at the outset that all of us—in the Congress, the 
executive branch, and the business community—vigorously oppose 
unlawful cartel arrangements or any other commercial practices, do- 
mestic or international, public or private, which unreasonably restrain 
trade. Probably at no time in the history of our antitrust laws has 
enforcement been at the high and effective levels we are witnessing 
today. 

The Federal Trade Commission, under the leadership of Chairman 
Edward F. Howrey—I might mention that the General Counsel of 
FTC is here today, Mr. Kintner—and the Antitrust Division of the 
Department of Justice, under the guiding hand of Judge Stanley 
Barnes, have given new vigor and meaning to these statutes which 
were designed to protect our free competitive system. 

Unfortunately, the proposals contained in the report of the Ad Hoc 
Committee proceed in a reverse direction. They do not protect or 
strengthen our competitive system. They are discriminatory, unfair, 
and fundamentally contrary to the interests of the United States and 
its nationals. 

Being opposed to the proposals contained in the report of the Ad 
Hoe Committee, as I am, obviously does not mean that I favor re- 
strictive business practices. I am a believer in strict and vigorous 
antitrust enforcement, and I am opposed unalterably to trade re- 
straints in any form. 

The basic proposal of the report of the Ad Hoc Committee, as you 
know, is to establish in the United Nations, by agreement, presumably 
in the form of a treaty, an investigative and regulatory tribunal— 
similar in some respects to the Federal Trade Commission of the 
United States—with jurisdiction over business practice deemed by it 
to restrain competition in international trade. 

The report of the Ad Hoc Committee states that its proposed con- 
vention is “* * * based on the principles set forth in chapter V of the 
Habana Charter * * *.” 

The Habana Charter was signed by the United States and 52 other 
countries on March 24, 1948. It has never been ratified. 

I would like to say that it was submitted for ratification to this 
body. The Senate refused to proceed with it and finally, after no 


1This committee was composed of the following prominent lawyers: Harold F. Baker, 
Ralph E. Becker, Bruce Bromley, Goldthwaite H. Dorr, Paul M. Duff, Hugh Fullerton, 
W. Wallace Kirkpatrick, Samuel K. C. Kopper, Lee Loevinger, Ellen L. Love, Robert A. 
Nitschke, Kenneth B. Ray, Julius J. Renninger, and John J. Seott. A report was issued 
in February 1955 containing an analysis of the report of the Ad Hoc Committee. It 
concluded that “we vigorously oppose restrictive business practices but * * * this pro’ osal 
is not the way to eliminate them.” Mr. Loevinger dissented, and Messrs. Kirkpatrick and 
Renninger did not participate. On February 21, 1955, at the midwinter meetinz in 
Chicago of the house of delegates, a resolution was adopted on behalf of the American Bar 
Association asking that “the United States express its refusal to be a party to such 
proposals ee 
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action had been taken, the State Department publicly announced that 
it was withdrawing its request for ratification. 

The Cuarrman. Isn’t it a fact that the average American business- 
man seems to feel that all other countries operate the same way he 
does? Many of them are not familiar with the government-sponsored 
restrictive activities of practically all other foreign countries. It is 
well illustrated in the case of a major oil company in this country. 
They were operating abroad in a certain country and the parliament 
of that country approved an exclusive right to sell petroleum products 
in that country by one corporation there. They invited this company 
to join with them and take 50 percent of their market. But salen 
as it is very hard to tell what the market will be, each one would sell 
what they wanted and the man who sold more than his share would 
return all the profits on the difference. The foreign company did not 
sell any and the American company sold all of it and they just gave 
50 percent of their profits to that restrictive arrangement. 

Our trouble is the fact that we don’t understand those situations as 
they exist. 

Mr. Murcutson. And I believe a great deal can be done by the ex- 
change of ideas between this country and committees or departments 
of this Government and other governments to promote an under- 
standing of the way these different systems operate. I would like 
to say in that connection—and I am going to discuss it in a few mo- 
ments—that the Economic and Social Council of the U. N. in May of 
this year passed a resolution which urged the member countries, in- 
cluding the United States, to do its best to let those countries know 
about our statutes, how our system works and so on. 

It was sort of a plea to export our ideas on free enterprise. I hope 
when you gentlemen go to Europe, you will implement that resolution 
of the U.N. I will come to that later if I may. 

Following the failure of the United States to ratify, I should say 
notwithstaanding the failure of the United States to ratify this U. N. 
Charter, the proponents of the plan found in the United Nations a 
more receptive forum. 

What I am saying is that, though the United States did not ratify 
this thing and the State Department indicated in 1950 that they would 
not ask the Congress again to ratify, proponents of the plan went 
right up to the U. N. and tried to get it put through and they suc- 
ceeded. <A resolution passed by the Economic and Social Council in 
September of 1951 established the Ad Hoc Committee and directed it 
to draw up a draft agreement predicated upon the principles adopted 
at Habana, even though the Congress of the United States did not 
ratify it. It is incredible but true that this proposal originated in 
the United States delegation itself. 

The Ad Hoe Committee was composed of Belgium, Canada, France, 
India, Mexico, Pakistan, Sweden, the United Kingdom, the United 
States, and Uruguay. Following 4 sessions and 77 meetings of the 
committee in New York and Geneva, the great majority of which were 
closed to the public, the committee’s report was filed in March of 1953. 

The report was not submitted in sufficient time for the member 
nations of the Economic and Social Council to study it and formulate 
views prior to the summer of 1953 meeting in Geneva. The Council 
decided to consider the subject not later than the spring of 1955, 
which they did and I am going to describe that. 
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Before the 1955 meeting, however, numerous private groups, organ- 
izations, and individuals made public their views on the issues pre- 
sented.* 

An overwhelming majority, I believe, expressed opposition. The 
most persuasive of the reasons of this majority include the following: 

Iam going to list three. Before I list the three, I would like to say in 
my research I was unable to find—I may be mistaken on this—a single 
organization in the United States that favored this thing. And I 
would like, if I may—maybe this is inappropriate—to call your atten- 
tion to some of the statements made by organizations and groups in 
this country, just a few of them. I have one, a statement by the 
National Foreign Trade Council that I would like to submit, if I may. 

The Cuarrman. That will go into the record. 

(The document referred to is as follows :) 


PrRoposep AGREEMENT ON RESTRICTIVE BUSINESS PRACTICES 


(Bulletin No. 2131, to members of National Foreign Trade Council, Inc., 111 
Broadway, New York 6, N. Y., May 25, 1953) 


An Ad Hoe Committee on Restrictive Business Practices of the Economic and 
Social Council of the United Nations published a report on March 30, 1953, which 
includes proposals for an international agreement on restrictive business prac- 
tices. The report is scheduled for discussion by the Economic and Social 
Council at the session starting June 30 in Geneva. 

Basically the Ad Hoc Committee proposed that an international agreement 
on restrictive business practices be entered into by various interested nations. 
The substantive provisions of the proposed agreement are the same as the 
provisions of chapter V of the Habana Charter for an International Trade Organ- 
ization which was opposed by the National Foreign Trade Council at hearings 
before the House Committee on Foreign Affairs, April 27, 1950. (See NFTC 
Bulletin No. 1777, April 27, 1950.) 

The National Foreign Trade Council has indicated to appropriate Govern- 
ment officials its opposition to the proposed agreement. In the opinion of the 
council, a fundamental defect is that at the present time there is not suffiicent 
similarity in the economic and legal attitude toward restrictive business prac- 
tices among the various potential signers to permit an agreement at this time. 
It seems quite likely that in many cases American business might be penalized 
under the provisions of the proposed agreement for engaging in business prac- 
tices which other countries not only permit but welcome as desirable and 
necessary. 

A copy of the Statement by National Foreign Trade Council Regarding Draft 
Agreement Proposed by United Nations Ad Hoc Committee for Prevention of 
Restrictive Business Practices (M-5187), is enclosed. 


STATEMENT BY NATIONAL FOREIGN TRADE CoUNCIL REGARDING Drarrt AGREEMENT 
PROPOSED BY UNITED NATIONS AD Hoc COMMITTEE FOR PREVENTION OF RESTRIC- 
TIVE BUSINESS PRAcTICcES, MAy 5, 1953 


The National Foreign Trade Council is strongly opposed to the provisions of 
the draft agreement on restrictive business practices as set forth in the report 
of the United Nations Ad Hoc Committee to the Economic and Social Council. 
The council likewise was opposed to chapter V of the Habana Charter, whose 


2 Opposing the recommendations contained in the report, for example, were the National 
Foreign Trade Council (statement May 25, 1953), the law department of the National 
Association of Manufacturers (statement, March 8, 1955), the foreign commerce depart- 
ment committee of the Chamber of Commerce of the United States (report, January 1955), 
the American branch of the International Law Association (statement of Samuel K. €. 
Kopper, Esq., May 16, 1955), and the American Bar Association (resolution of the house 
of delegates, February 21, 1955). For support of the proposal, see Dr. Sigmund Tim- 
berg’s article, Restrictive Business Practices (2 Am. J. Comp. L. 445 (1953)), and the 
paper of Prof. Corwin Edwards, Regulation of Monopolistic Cartelization (14 Ohio State 
L. J. 252 (1953) ). 
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provisions on restrictive business practices are substantially all contained and 
enlarged in the above-mentioned draft agreement. 

In the opinion of the council, the fundamental defect in the provisions of the 
proposed agreement is that they do not reflect a meeting of the minds with 
respect to matters dealt with in the agreement. As originally conceived by 
the United States Department of State and as incorporated in its Proposals for 
Expansion of World Trade and Employment, and subsequently, in its Suggested 
Charter for an International Trade Organization of the United Nations, business 
practices which restricted production or trade were, by their very nature, evils, 
and as such, were to be outlawed by the organization. However, as these pro- 
visions emerged from London, Geneva, and finally, Habana, and in the instant 
agreement, the original United States conception was completely altered to 
mean that restrictive business practices are not objectionable per se, but only 
if they “have harmful effects on the expansion of production or trade in the light 
of the objectives set forth in the preamble.” 

This is clearly to introduce the “rule of reason” in the treatment of interna- 
tional restrictive business practices. While reasons could be adduced in support 
of this, it must be pointed out that the introduction in these provisions of the 
“rule of reason” concept would have far greater significance than would ordi- 
narily result from the adoption of such a rule for the purpose of applying princi- 
ples with respect to which there was general agreement on the part of nations 
to which the principles were to apply. For, in the case of provisions relating 
to restrictive business practices, there is not only no general agreement, but 
instead there is wide disagreement, among prospective members of the proposed 
organization as to the effects and desirability of restrictive business practices 
in international trade. The very language of paragraph 1 of article 1 reveals 
what is generally known, namely, that the governments of many of these nations 
regard arrangements which restrict production or trade as necessary and desir- 
able means of promoting stability in the production and marketing of products 
in international trade. The governments of many countries also regard such 
arrangements as desirable in the interest of promotion of economic stability 
within their internal economy. And it is certain that, as long as the Govern- 
ment of the United States adheres to the principles of the Sherman Antitrust 
Act of this country, there can be no agreement between representatives of the 
United States and those of other countries in the interpretation and application 
of article 1 of the agreement. 

Moreover, the difference in viewpoint between that of representatives of the 
United States and those of other countries with respect to restrictive business 
practices could work bavoc upon American industrial and commercial enter- 
prises in their efforts to compete abroad with similar foreign enterprises. For 
it is certain that, because of the predominance in many foreign countries of the 
viewpoint in favor of restrictive business practices, other member nations would 
not, as a rule, accept the American view that particular restrictive business 
practices were harmful in their effects and, consequently, would not take action 
to prevent enterprises within their jurisdiction from engaging in such prac- 
tices. The consequence, in all probability, would be that, in many instances, 
American enterprises would be prosecuted and penalized by the United States 
Government for engaging in business practices which governments of other 
member nations not only permitted but welcomed as desirable and necessary 
and encouraged domestic concerns within their jurisdiction to engage in. Such 
conditions would make it impossible for American concerns to compete success- 
fully in the fields of international trade and investment. 

In view of their well-known attitude regarding restrictive business prac- 
tices, it is submitted that most members of the proposed organization, regardless 
of the fact that article 5 requires them to take legislation or other action to 
prevent restrictive business practices within their jurisdiction, are not likely 
to frame and apply effective measures for the elimination of such practices. 
In this connection, it should be borne in mind that, under the provisions of 
the agreement, the Organization would have no power to compel member nations 
to take any specific action or to carry out any recommendations of the organi- 
zation relating to restrictive business practices. It is true that each member 
is pledged to “take all possible measures by legislation or otherwise, in accord- 
ance with its constitution or system of law and economic organization, to ensure, 
within its jurisdiction, that private and public commercial enterprises do not 
engage in practices” which have the effect indicated in paragraph 1 of article 1, 
and to “‘assist the organization in preventing these practices.” 
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But if, upon consideration by the organization of a complaint that a par- 
ticular restrictive practice is in violation of the agreement, the representatives 
of other members vote, as they are quite likely to do in view of their well-known 
attitude regarding such practices, that the practice complained of does not “have 
harmful effects on the expansion of production or trade” in the light of the 
objectives set forth in the preamble of the agreement, their viewpoint would 
prevail and these member nations would be under no obligation to take any 
action to prevent concerns within their jurisdiction from engaging in the practice 
in question. 

Even in cases where the organization was unable to reach a decision that a 
particular practice was in violation of the agreement it would only “request each 
member concerned to take every possible remedial action” and “recommend to 
the members concerned remedial measures to be carried out in accordance with 
their respective laws and procedures.” In such event, all that each member con- 
cerned would be required to do would be to “take full account” of such request 
and recommendation of the Organization and “take in the particular case the ac- 
tion it considers appropriate having regard to its obligations under this agree- 
ment.” Thus, under the provisions of the agreement, other members, who do 
not believe in the Sherman Act method of dealing with restrictive business prac- 
tices, could stymie any action by the Organization in a given complaint case mere- 
ly by a majority vote that the practice complained of would not have harmful 
effects within the meaning of article 1 or interfere with the achievement of other 

objectives of the agreement. And even if the Organization decided that a particu- 
lar practice violated the provisions of the agreement, each member concerned 
would be obligated only to take into account requests and recommendations of the 
Organization in determining what action, if any, the member considered appro- 
priate in the particular case. 

The above-discussed objectionable provisions would be made even worse by par- 
agraph 4 of article 3 of the agreement. Under paragraph 4 of article 3 the pro- 
posed Organization could not even investigate an alleged restrictive business prac- 
tice of private or public commercial enterprises of a particular country provided 
that, prior to the filing of a complaint, the practice in question was specifically 
required by governmental measures of that and other countries in which the prac- 
tice was found to exist. 

It is difficult to conceive a more perfect setup than that provided in the agree- 
ment for producing disagreements among members with respect to whether a 
given restrictive business practice “has or is about to have” harmful effects within 
the meaning of article 1 of the agreement, or one that is better calculated to pro- 
duce futility in efforts to secure the elimination of business practices which re- 
strict international trade, or that is more likely to provoke recrimination and 

reate ill-will between the people of the United States and those of other member 
nations of the proposed Organization. In view of these considerations and in view 
of the further fact that the agreement provisions are, and must remain, fatally 
defective until there can be a meeting of minds on matters embraced in these 
provisions, the subject of restrictive business practices should not, under present 
conditions, be the subject of any international agreement. 

The council does not believe that sufficient unanimity of views can be obtained 
at this time to make it possible to formulate a generally acceptable international 
agreement for the prevention of restrictive business practices. The United States 
should enter into no agreement dealing with the subject of restrictive business 
practices which leaves any doubt as to whether any particular restrictive business 
practice is to be eliminated. Unless and until an effective international agreement 
is obtained which permits no exceptions to the prohibited practices, the United 
States should reserve to itself the right to take such action as it may deem neces- 
sary to enable American enterprises to compete successfully in world markets. 





FINAL DECLARATION OF THE 41ST NATIONAL FOREIGN TRADE CONVENTION, 
New York, N. Y., NOVEMBER 15, 16, AND 17, 1954 


Excerpt, page 21: 
“Ad Hoc Committee on Restrictive Business Practices, U. N.: The convention 
is opposed to the establishment of a specialized agency of the United Nations 
to act on complaints of restrictive business practices, as recommended in the 
report dated March 30, 1953, of the Ad Hoc Committee on Restrictive Business 
Practices of the Economic and Social Council of the United Nations.” 
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Mr. Murcuison. I would like to submit the report of the forei 


commerce committee of the Chamber of Commerce of the United 
States. 


The CHarrman. Let it go in the record. 
(The document referred to is as follows:) 


INTERNATIONAL CONTROL OF RESTRICTIVE BUSINESS PRACTICES 
A REPORT ON THE UNITED NATIONS DRAFT AGREEMENT 


A report of the foreign commerce department committee approved by the board 

of directors of the Chamber of Commerce of the United States, January 1955 

The Chamber of Commerce of the United States has examined certain pro- 
posals for the international control of restrictive business practices made in a 
report submitted to the Economie and Social Council of the United Nations as 
of March 30, 1953." 

This study reviews the contents of the United Nations report, evaluates the 
recommendations therein made, and sets forth certain conclusions which were 
approved by the chamber’s board of directors at its meeting on January 28, 1955. 


I. SUMMARY OF DRAFT AGREEMENT 


In its Resolution 375 (XIII) of September 13, 1951, establishing a committee 
to study the international control of restrictive business practices, the Economic 
and Social Council recommended that the measures to be taken by states mem- 
bers of the United Nations to control restrictive business practices “be based 
on the principles set forth in chapter V of the Habana Charter.”’ It will be 
recalled that the Habana Charter contemplated the establishment of an Inter- 
national Trade Organization with widespread responsibilities for the promotion 
of international trade. Among these was the control of restrictive business prac- 
tices. The United Nations committee accordingly proposed a draft agreement 
for adoption by states which expanded, modified, and clarified the relevant pro- 
visions of the charter.* 

The draft agreement provides for a governing body, called the organization 
or representative body, composed of the states adhering to the agreement (mem- 
bers). It acts by majority vote of the members. The draft agreement also pro- 
vides for an advisory staff, acting under a director, and an executive secretary. 
The staff would be drawn from the several member states and hence would re- 
flect as many national viewpoints and types of training as there would be 
members. 

In addition to informal procedures, such as consultation and the making of 
studies, the draft agreement authorizes the presentation of written complaints by 
menibers of the organization, the investigation of such complaints, and the mak- 
ing of decisions thereon by the organization. Such decisions will determine 
whether the conduct complained of involves a breach of a member’s obligations 
under the agreement. If the organization should find that a certain practice 
falls within the prohibitions of article 1 it “shall request each member con- 
cerned to take every possible remedial action, and may also recommend to the 
members concerned remedial measures to be carried out in accordance with 
their respective laws and procedures.” [Italics supplied.] 

Under article 1 of the draft agreement, each member agrees to take appropriate 
measures to prevent restrictive business practices “affecting international 
trade * * * whenever such practices have harmful effects on the expansion of 
production or trade.” [Italics supplied.] This obligation is limited to restric- 
tive practices “on the part of private or public commercial enterprises.” The 
organization is without power to exercise control over practices “specifically 
required by governmental measures” or measures carried out by governments or 
intergovernmental bodies or agencies. In other words, the draft agreement does 


1 United Nations, Report of the Ad Hoc Committee on Restrictive Business Practices to 
the Economic and Social Council (U. N. Doc. E/2380 B/AC, 37/3, March 30 1953; 
E/2380/Corr. 1, E/AC. 37/3/Cor. 1, 18 May 1953; see also E/2379 and E/2379/Add. 1, 
E/AC/37/2 and E/AC, 37/2 Add. 1). <A report by the Secretary-General to the Economic 
and Social Council on comments on the foregoing report received from governments and 
ea 5 7 by May 1, 1954, will be found in U. N. Doc. B/2612, 28 May 1954. 

7 3G., &t P..32. 

8Id., at p. 3; see annex II at p. 12. 
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“not apply to the acts of governments or intergovernmental organizations or to 
the statutes or regulations issued by governments.” 

The obligations of each member, as set forth in article 1, are circumscribed by 
the provisions of article 5, namely, that it “shall take all possible measures by 
legislation or otherwise, in accordance with its constitution or system of law and 
economic organization, to iasure within its jurisdiction, that private and public 
commercial enterprises do not engage in practices” defined in article 1. [Italics 
supplied.] The obligation of a member to carry out a decision of the organiza- 
tion is to “take full account” thereof and, “in accordance with its constitution or 
system of law and economic organization, take in the particular case the action 
it considers appropriate having regard to its obligations under this agreement.” 
{Italics supplied. ] 

Certain of the provisions of the draft agreement will be analyzed in greater 
detail below. 

Il. EVALUATION 


American business believes in free competition; the strength of its system of 
productive enterprise has been the product of free competition. That system is 
in turn protected by a body of antitrust laws vigorously enforced. If interna- 
tional control is to be established, it must not allow immunity to those segments 
of international business in which the problem of restrictive business practices 
is the most serious, namely, practices which are sanctioned by states. The draft 
agreement does not empower the organization to control such practices as are 
conducted by governments or intergovernmental bodies or agencies or as required 
or approved by governmental measures. 

It is clear that this gap in the draft agreement places a free-enterprise econ- 
omy, such as that of the United States, under a discriminatory burden. The 
agreement would, if adopted, place the free-enterprise countries at a disadvantage 
in thereafter persuading cartelistic countries to agree to the international con- 
trol of governmentally authorized combinations inasmuch as the former would 
have already given their quid pro quo of which the latter would have the advan- 
tage and would, therefore, be under no inducement voluntarily to submit to 
international control. Cartelistic countries would not be eager to give up a posi- 
tion in which they were immune from effective control and at the same time were 
able, whenever it was in their interest, to bring complaints against others. 

The consequence of this aspect of the draft agreement, therefore, “may be the 
sanctioning of a farflung network of intergovernmental arrangements restricting 
the effectiveness of the free market system.” * 

American business believes that a system of law designed to establish free 
competition and eliminate restrictive business practices among states must con- 
form to the essential standards of a free, democratic society, that is to say, it 
must be reasonably clear and certain in its terms, effectively enforced by trained 
and disinterested officials, impartially applied by an independent judiciary, and 
apply equally to those who are its subjects. 

Analyzing the provisions of the draft agreement as outlined in the preceding 
section, particularly in the light of the above stated requirements, the chamber 
has reached the following conclusions: 


1. The rules by which restrictive business practices are to be condemned are 
indefinite and uncertain 

The business practices to be regulated by the organization are defined in 
article 1, paragraph 3, and range from price fixing to “withholding the application 
of such technology (i. e., technology or invention whether patented or unpatented ) 
with the result of monopolizing an industrial or commercial field.” Other prac- 
tices may be brought within the orbit of the organization by a two-thirds ma- 
jority of the members present and voting. 

In order that any such practice may be regulated, it must be “engaged in, or 
made effective, by one or more private or public commercial enterprises or by any 
combination, agreement or other arrangement between any such enterprises.” 
These commercial enterprises, in turn, must “individually or collectively, possess 
effective control of trade among a number of countries in one or more products” 
(art. 1, par. 2). Presumably a single commercial enterprise may be regulated 
only when it possesses such effective control but, if that control be innocently 
acquired, as, for example, through patent or other governmental grant, is such 
an enterprise subject to control? Again, when does a group of enterprises be- 





4M. A. Heilperin, The Trade of Nations, p. 202 (24 edition, 1952). 
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come subject to control? How shall it be determined that such a group exists? 
Is it only through “combination, agreement or other arrangement”? What is 
meant by these terms? Will they include the concept of “conspiracy,” with all 
of its highly refined and abstract elements, as it has developed under the Sherman 
Act? 

Furthermore, no business practice may be regulated unless it has “harmful 
effects on the expansion of production or trade, in the light of the objectives set 
forth in the preamble to this agreement” (art. 1, par. 1). Apparently a restric- 
tive business practice otherwise falling within the prohibitions of article 1 must in 
addition have the effect of failing to promote the reduction of trade barriers and 
access to markets, or to encourage economic development, or to contribute to an 
expanding world economy, or to promote mutual understanding and cooperation 
in the solution of problems arising in the field of international trade, the fore- 
going being the objectives stated in the said preamble. The requirement that a 
business practice must not only be restrictive but also have “harmful effects,” 
as that term is defined in the draft agreement, permits the greatest latitude of 
decision on the part of the organization. 

It is evident that article 1 sets forth a sphere within which the organization 
may claim to act but very little by way of definitive rules to be applied by it. 
The draft agreement indicates a potential area within which control may be exer- 
cised but not the measures of control to be applied therein. The criteria of 
decision are vague and indeterminate. In short, the provisions of article 1 are 
more jurisdictional in nature than they are legislative and regulative. 


2. There is no sufficient assurance that the enforcement of the rules will be in 


the hands of disinterested and trained officials 


The investigation procedure is to be carried out by the organization itself, 
assisted by the advisory staff and its director. The organization is, as it is else- 
where appropriately termed in the draft agreement, a representative body. 

It is composed of the members acting by majority vote through their designated 
representatives. It is accordingly by nature a deliberative, legislative body 
rather than judicial. 

If the organization is to be at all effective in handling the apparently judicial 
responsibilities which are envisaged for it under article 1, it will require a 
very large, highly trained advisory staff to assist it. It must be remembered 
that the proposed agreement will become effective only when it is accepted by 
at least 20 states and shall cover at least 65 percent of the total value of world 
imports and exports (art. 18). Effective regulation of such a number of states 
and body of commerce will require a most considerable staff and budget. Yet 
this staff, as in the secretariats of international bodies generally, will be drawn 
from among its several members. There is no assurance that they will possess 
a common skill, training, and outlook comparable, for example, to that of the 
lawyer in the antitrust field of this country. 

The only alternative to the creation of a large advisory staff is to leave 
enforcement to the members, whose views will in fact vary widely as to the 
desirability of cartelistic practices. 


Q 


3. There is no sufficient assurance that the rules will be impartially applied by 
an independent judicial body 

Decisions on complaints are to be made by the organization. A court must 
be composed of judges few in number; the organiaztion may have many mem- 
bers (20 at the minimum) and their representative may or may not have the 
qualifications of judges. A judge must be independent and impartial; the 
representatives of the members act at and subject to their will. The members 
will necessarily have widely differing attitudes toward restrictive business 
practices, which will be reflected in their individual decisions. Political rather 
than judicial motives and outlook will tend to shape their decisions. This 
inevitable tendeney will not be discouraged by the presence of a fixed body of 
rules to be applied by them, for such rules are lacking. Indeed, even if the 
essential requirements for the constituency of a court should be satisfied, the 
fact still remains that a court cannot exist except as an organ of a body of 
law and the body of law here involved is most indeterminate and vague. The 
organization is not inherently a judicial body. 


4. There is no sufficient assurance that the rules will apply with equal force 
to all members 


Any member failing in fact to carry out a decision of the organization may 
plead that it is nevertheless proceeding “in accordance with its constitution or 
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system of law and economic organization” and is taking “the action it considers 
appropriate having regard to its obligations under this agreement.” It follows 
that those members having an effective system of law in this fleld, as the 
United States, will be subject to a more certain duty to carry out decisions of 
the organization than those having less developed systems of domestic law. 

The obligation of a member to enact law in this field is similarly expressed 
to be an obligation to proceed “in accordance with its constitution or system of 
law and economic organization” to “take all possible measures.” 


5. No system of international control can at this stage provide the necessary 
guaranties of justice 


Given the wide disparities in national viewpoints with respect to the instant 
problem, the varying degrees of economic development and types of economic 
organization of different national societies, the peculiar problems involved in 
each nation in achieving a degree of economic development which would satisfy 
pressing national demands and aspirations, the differing systems of national 
law reflecting these different national circumstances, including different degrees 
of attachment to cartelistic practices, it seems evident that at this stage of 
development of the international order no adequate, effective, or desirable system 
of international control can be established. 


Ill, CONCLUSIONS 


The proposed draft agreement relating to restrictive business practice sub- 
mitted to the Economic and Social Council of the United Nations by its ad hoc 
committee will not promote the elimination of such practices in international 
trade for the following reasons: 

(1) It would tend to perpetuate the present wide variety of national systems 
of law, since the proposed international organization cannot reach restrictive 
business practices as sanctioned by states and would not have persuasive effect 
upon states which do not have domestic laws outlawing such practices. The 

| decisions, reports, and recommendations of the organization are substance 
directed to those countries which have voluntarily adopted an effective national 
antitrust system, leaving free from any effective encouragement those countries 
which have no such system. As a result, the United States and other countries 
genuinely adhering to a free-enterprise economy would sacrifice their bargaining 
position for future effective persuasion and the international system would 
become pegged at its lowest common denominator. 

(2) It is contrary to the policies of this country and its laws designed to 
encourage investment by American enterprise abroad and the efforts of other 
| free countries to foster free competition and abolish monopolistic practices. 

(3) The structure and procedures of the proposed organization are in conflict 
with the principles of justice universally recognized and incorporated in Anglo- 
American legal traditions. The organization can judge but it lacks the ele- 
ments of a court and has no body of law to apply. The procedures of the organi- 
zation do not conform to the requirements of any legal system in that the 
commercial enterprises which may be affected will not have an opportunity to 
be heard or an assurance of an impartial judgment based on established principles 
of law. 

The chamber has the earnest conviction that the experience of the com- 
munity of nations with the Habana Charter and now with the proposed draft 
agreement demonstrates that international efforts of the nature contemplated 
by those instruments are impractical and ineffective and, in fact, most harmful 
to the attainment of the desired ends. 

On the other hand, the chamber is of the view that this is a matter of such 
importance for the American people that a committee should be appointed from 
representative groups of American citizens which should, among other things, 
sponsor a careful and exhaustive study of this subject and work toward the 
development of a plan which will realistically achieve the policies of our Gov- 
ernment in encouraging investment and free enterprise abroad and discouraging 
monopolistic practices. 
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4 Mr. Murcuison. The reason why I am submitting these is because 
I think they analyze the problem very nicely. 

In addition, I would lke to submit a statement given by the repre- 
sentative of the International Law Association before the Economic 
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and Social Council. And I would like permission also to submit an ad- 
dress delivered by Gilbert H. Montague, Esq., of the New York bar, 
before the University of Michigan Law School on June 28, 1955. 
And I would like to submit, if I may, the statement of the law de- 
partment of the National Association of Manufacturers—and I be- 
lieve this statement was prepared by Mr. Lambert Miller, the general 
counsel. It is a very able statement. Lastly I would like to ask per- 
mission to submit a very brief report which was prepared by my com- 
mittee of the American Bar Association which later was adopted 


unanimously by the house of delegates of the American Bar Associa- 
tion. 


The Cuarrman. They will all go in. 
(The documents referred to are as follows :) 


STATEMENT OF SAMUEL K. C. Kopper, REPRESENTATIVE OF THE INTERNATIONAL 
LAW ASSOCIATION TO THE NONGOVERNMENTAL ORGANIZATIONS COMMITTEE OF 
THE U. N. EcoONOMIC AND SocraL COUNCIL AT ITS RESUMED 19TH SESSION, May 
6, 1955, REGARDING THE REPORT OF THE U. N. AD Hoc COMMITTEE ON RESTRICTIVE 
3USINESS PRACTICES 


The report of the U. Ad Hoc Committee on Restrictive Business Practices 
submitted to the aticslane and Social Council in March 19537 has been of much 
interest to many members of the International Law Association. Because of the 
deep interest in the subject the American branch of ILA established a committee 
to consider the Ad Hoc Committee’s report as well as other matters which re- 
strict the flow of international commerce. The ILA headquarters in London 
have authorized the submission to the Council’s Committee on Nongovernmental 
Organizations the following observations and conclusions on the Ad Hoc Com- 
mittee’s report as originating from and approved by the American branch of the 
association. 

The Economic and Social Council established the Ad Hoc Committee in Septem- 
ber 1951 as a result of a proposal originating from the United States delegation. 
Although there was not a great deal of discussion in the Council, the resolution 
appeared to represent another effort on the part of the international community 
to solve the problems arising from the existence of international restrictive 
business arrangements. The Ad Hoc Committee was requested by the Council 
to study and recommend to the Council measures to be adopted by international 
agreement to prevent “on the part of private or public commercial enterprises, 
business practices affecting international trade which restrain competition, limit 
access to markets or foster monopolistic control, whenever such practices have 
harmful effects on the expansion cf production or trade, on the economic develop- 
ment of underdeveloped areas or on standards of living.” 

The Council further recommended to the committee that the “measures * * * 
shall be based on the principles set forth in chapter V of the Habana Charter, 
concerning restrictive business practices.” ? 

While the purposes set forth in ECOSOC’s resolution were on the whole sound 
and commendable, it is obvious that there were also limitations in the terms of 
reference prescribed by the Council. This is not surprising since any effort to 
take any international action in this field must, of necessity, start from the fact 


1 Report of the Ad Hoc Committee on Restrictive Business Practices, E/2380, E/AC.37/3 
(U. N. Economic and Social Council Official Records, 16th sess., supp. 11) (March 80, 
1953). The supplements are Analysis of Governmental Measures Relating to Restrictive 
Business Practices, E/2379 and E/2379/Add. 1, E/AC.37/2 and E/AC.37/2/Add. 1 
(U. N. Economie and Social Council Official Records, 16th sess., supp. 11A) (April 29, 
1953), and Texts of National Legislation and Other Governmental Measures Relating to 
Restrictive Business Practices, E/2379/Add. 2, E/AC.37/2/Add. 2 (U. N. Economic and 
Social Council Official Records. 16th sess., supp. 11B) (March 13, 1953). 

2 Resolution adopted by ECOSOC September 13, 1951. See Resolutions, E/2152 (UD. = 
Economie and Social Council Official Records, 13th sess., supp. 1), Resolution 375, FP 
(October 10, 1951). The committee was composed of Belgium, Canada, France, oP ng 
Mexico, Pakistan, Sweden, the United Kingdom, the United States, and Urugusy. 

® Prescribing ch. V of the Habana Charter as the basis for the Ad Hoc Committee's 
recommendations was in itself a limitation. This chapter was only part of an overall, 
interrelated plan. Likewise, the fact that the committee was not able to examine State- 
directed cartels and restrictive business practices or nationalized industries was a limita- 


tion. Finally, the relation between cartel policy and commodity agreement policy is not 
considered. 
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that there is a wide variety of economic and legislative philosophies toward re- 
strictive business practices. Thus the task which confronted the Ad Hoc Com- 
mittee was no less difficult than that dealt with by the ITO Conference in 
Habana 2 years before. It will be recalled that the ITO charter has thus far 
been unconditionally ratified by only one member of the U. N.‘ 

The report of the Ad Hoc Committee and the supplements submitted to the 
Council therewith seem to indicate clearly that the international community is 
still a long way from finding any acceptable commen denominator on (a) What 
restrictive business practices are and (b) How they should be dealt with, if at 
all, by member nations of the U. N. Since the issuance of the Ad Hoc Commit- 
tee’s report there have been a number of studies made of it by individuals ° and 
organizations® particularly in the United States, as well as by the interested 
governments, specialized agencies, intergovernmental organizations and non- 
governmental organizations.’ 

The subject of the application of American antitrust laws abroad and the U. N. 
Ad Hoe Committee’s plan was also considered by the Attorney General’s Na- 
tional Committee To Study the Antitrust Laws. A majority of the committee 
felt, however, that the subject lay beyond the scope of the committee’s report.® 
Interest in the British Commonwealth countries, Europe, Latin America and Asia 
in the Ad Hoc Committee’s plan does not seem to have been as great as in the 
United States. There has, nevertheless, been some consideration of the pro- 
posals.® 

The reports”® which the U. N. Secretariat has published during the past 6 
months in response to ECOSOC’s request * seem to substantiate the fact that 
there is still very little agreement as to how the international community should 
approach the problem of restrictive business practices. To be sure there have 
been legislative actions and proposals for such of a limited character in some 
of the nations, but the information available seems to underscore the different 
approaches to the problem. 

The committee on international restrictive business practices of the American 
branch of the International Law Association has made a detailed examination 
of the Ad Hoe Committee’s proposals, all of the accompanying and subsequent 


# Liberia—Australia has given conditional approval. 

5 See Carlston, Antitrust Policy Abroad, 49 Northwestern U. L. Review, 569, 725-733 
(1954-55) : Domke, The United Nations Draft Convention on Restrictive Business Practices, 
4 International and Comparative L. Quarterly 129 (1955); Kopper, The International 
Regulation of Cartels—Current Proposals, 40 Virginia L. R. 1005 (1954). These articles 
oppose the Ad Hoc Committee’s plan. For favorable comment on the plan see Edwards, 
Regulation of Monopolistic Cartelization, 14 Ohio State L. J. 252 (1953) and Timberg, 
Restrictive Business Practices, 2 Am. J. Comp. L. 445 (1953). 

®See Report of the Committee on International Restrictive Business Practices of the 
Section of Antitrust Law of the American Bar Association and the resolution adopted by 
the association on February 21, 1955; the statement of the National Foreign Trade 
Council, May 25, 1953, the report of the foreign commerce department committee of the 
Chamber of Commerce of the United States on International Control of Restrictive Busi- 
ness Practices, January 1955; and the statement of the law department of the National 
Association of Manufacturers, March 3, 1955. All of these pronouncements opposed the 
Ad Hoe Committee’s plan. 

7™E/2612 (U. N. Eeonomie and Social Council document) May 28, 1954, contains the 
views of Belgium, Sweden, the ILO, Organization of American States, ICFTU, Interna- 
tional Cooperative Alliance and NAM (United States) ; E/2612/Add. 1, December 31, 1954. 
France, Pakistan, Union of South Africa, ICAO, Council of Europe and NAM (United 
States) ; E/2612/Add, 2, April 4, 1955, Norway, United States, Cham ‘er of Commerce 
of the United States, the International Chamber of Commerce and e International 
Cooperative Alliance ; E/2612/Add. 3, April 15, 1955, Council of Europe and the Federal 
Republic of Germany. Also see E/C.2/429 (U. N. Economic and Social Council Committee 
on NGO’s document) April 25, 1955, for a further statement submitted by the NAM 
(United States) opposing the plan. 

8The Report of the Attorney General’s National Committee To Study the Antitrust 
Laws, March 31, 1955, pp. 98-108. Prof. Eugene Rostow and Wendell Berge as a minority 
felt there should be international action. Mr. Gilbert Montague’s answer specifically 
opposed the Ad Hoe Committee’s report. 

® £/2612/Add. 1, Dec. 31, 1954, contains the views of the Consultative Assembly of 
the Council of Europe in opposition to the establishment of a new organization. Also see 
Svemilson Supervision of International Cartels in Swedish language Tiden: German 
translation in Wirtschaft and Wetterb (Competition and Trade Regulation), vol. 3 (1953), 

». 744 cited in Domke, The United Nations Draft Convention on Restrictive Business 

-ractices, 4 International and Comparative Law Quarterly 129 (1955). Dr. Domke also 
portrays European as well as American interests in the subject. i 

1 Current Legal Developments in the Field of Restrictive Business Practices, E/2671 
(U. N. Economie and Social Council Official Records, 19th sess., supp. 3) (December 1954, 
published April 1955); Report on Restrictive Business Practices in International Trade, 
E/2675 (U0. N. Economic and Social Council Official Records, 19th sess., supp. 3A) (January 
1955, published April 1955). 

1 Resolutions E/2508 (U. N. Economic and Social Council Official Records, 16th sess., 
supp. 1), Resolution 487 (August 15, 1953). . 
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documentation and the various articles and expressions of views since published. 
The Committee started from the premise that international restrictive business 
practices of all types sooner or later have a corrosive effect upon international 
trade. This in turn harms the economies of all of the nations engaged in inter- 
national trade. On the other hand, the Committee was also aware of the fact 
that the philosophy of American antitrust law was peculiar to the United States, 
The philosophies of other nations differ markedly. This was an important con- 
sideration. F 

It is true that there are many similarities between the laws of Canada and 
the United States ” on restrictive business practices but beyond that there is little 
similarity. Even though the United States and the United Kingdom have common 
law backgrounds, it is obvious that there has not been a substantial amount of 
agreement between the two nations as to the nature of restrictive business prac- 
tices or on how to deal with them either internally or in the international sphere.” 

The absence of general basic agreement among nations on definitions, terms, 
and methods of dealing with restrictive business practices seems to have been a 
fundamental obstacle to both the Havana ITO Conference and the Ad Hoc Com- 
mittee. The Committee recognized this when it stated that: “Opinions differ from 
country to country about restictive business practices and about governmental 
policies toward them.” * 

An examination of the ad hoc committee’s plan clearly reveals the extreme 
difficulty of successfully overcoming this problem. The plan envisages the estab- 
lishment of an Organization to deal with restrictive business practices that have 
harmful effects on the production of trade. The Organization itself is empow- 
ered to determine whether a particular practice is restrictive and has harmful 
effects. How effectively this can be done in the absence of clearer definitions 
in article 1 of the committee’s plan and in view of the disparity of views in the 
international community is open to serious question. The rules for determin- 
ing what is restrictive and what is harmful simply are not clear enough.*® 

The investigative procedures set forth in article 3 of the draft agreement ™ 
raise many questions of law and policy. The Organization is given the power 
to decide whether a complaint is justified. Aside from the difficulty which 60 
members of the Organization would encounter in deciding these matters because 
of varying legal approaches, there is a further serious problem. Where a prac- 
tice is “specifically required by Government measures existing prior to the com- 
plaint,” then such practice is exempted from the investigatory procedures. The 
ad hoc committee recognized this defect in its report when it stated that: 

“Special difficulties arose, however, in connection with restrictive business 
practices which were sanctioned by governmental statutes or regulations.” ™ 

Countries in which there are few government regulations would thus be placed 
at an obvious disadvantage in comparison with nations where there are many 
such laws. The greater state control of the economy of a nation, the greater 
would be its insulation from investigation. 

Another significant problem is raised by article 3. When the Organization 
finds that there is a restrictive business practice having harmful effects, members 
concerned will be asked “to take every possible remedial action * * * in accord- 
ance with their respective laws and procedures.” * 

Nations which have a large body of law on restrictive business practices would 
be placed at a disadvantage with nations having little or no enforced law on 
the subject. Commercial enterprises in nations having little or no enforceable 


12 See Report to the Minister of Justice by the Committee To Study Combines Legisla- 
tion (Ottawa, 1952). 

13See The British Monopolies Act of 1948; A Contrast With American Policy and 
Practice, 59 Yale Law Journal 899 (1950); Harbury and Raskind, The British Approach 
to Monopoly Control, 67 Quarterly Journal Economics 380 (1953); British Monopoly 
Policy: A Current Analysis, 62 Journal of Political Economy 296 (1954) ; Quenault and 
Jackson British Monopoly Legislation in Practice, 20 Canadian Journal of Economics and 
Political Science 195 (1954). 

14 Analysis of Governmental Measures Relating to Restrictive Business Practices, E/2379 
and E/2379/Add. 1, E/AC.872 and E/AC.37/2/Add. 1. (U. N. Economic and Social 
Council, 16th sess., supp. 11A) (April 29, 1953). 

4% Report of the Ad Hoe Committee on Restrictive Business Practices, E/2380, E/AC.37/3 
(U. N. Economie and Social Council Official Records, 16th sess., supp. 11) Draft Articles 
of Agreement, art. 1, Pp. 12-13. 

%1d., pp. 13-14. See the discussion of the organization’s investigatory powers in 
Domke, The United Nations Draft Convention on Restrictive Business Practices, 4 Inter- 
national _ Comparative Law Quarterly 129, 138. 

17 Id., p. 4, par. 22. 

18 Id., p. 14, art. 3, par. 8. 
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law would obviously have the advantage over their competitors in countries 
where a substantial body of antitrust law exists. 

It should be noted in connection with the investigatory procedures provided 
for in the ad hoc committee’s plan that the investigation, trial, and adjudica- 
tion of cases involving restrictive business practices are extremely intricate and 
complicated tasks. A number of questions are raised by the committee’s pro- 
posals.” In brief, there does not seem to be provision made for procedural due 
process or for the selection of impartial judges. 

The remaining articles of the proposed agreement raise a number of other 
fundamental problems and questions. There are no adequate safeguards against 
frivolous complaints or those filed for political purposes.” There is no equitable 
pasis for international conduct or action; the tasks assigned to the Organiza- 
tion are sO numerous and great that an astonishingly large staff of highly 
trained personnel would be required;™ the system of taking “decisions” does 
not reflect the size or importance of the commerce of the individual nations ;™ 
the powers of the Director of the Advisory Staff who is the chief advisory officer 
of the agency, are not clearly defined and, as presently enumerated, are quite 
broad; ™ the Advisory Staff is assigned an autonomy and independence which, 
in the absence of any rules of law to guide it and the Director, is not a satisfac- 
tory system; and finally it is not clear how the system will work in the absence 
of some uniformity in the national laws of member nations in the Organization. 

The comments received by the U. N. Secretary General from Governments, 
Specialized Agencies, Intergovernmental Organizations, and Non-Governmental 
Organizations as of May 1, 1954, do not reflect as yet any substantial amount 
of detailed analysis of the legal aspects and workability of the U. N. proposals. 
Furthermore, it is notable that only eight governments submitted any comments 
at all.™ As might be expected, the limited number of comments on such a com- 
plicated program varied considerably.” It is clear, however, that there still 
exist wide differences of opinion on how the problem of international restrictive 
business practices should be approached. This is even more clearly indicated in 
the Report on Current Legal Developments in the Field of Restrictive Business 
Practices ” recently published by the Secretariat of the U. N. 

The report on current legal developments contains the principal legislative 
developments in 20 nations,” and also the principal judicial, administrative, 
and executive developments in 12 nations,” 10 of which are the same as the first 
group. The European Coal and Steel Community also reported in the second 
category. 

The foreword to the report states that 38 government and the European 
Coal and Steel Community complied with the request of the Secretary General 
to submit information. Therefore, there is no indication as to the nature of the 
replies from 16 nations inasmuch as only 22 nations are referred to in the report. 

Space does not permit a detailed analysis of the report. Suffice to say all of 


1 See Kopper, The International Regulation of Cartels—Current Proposals, 40 Virginia 
Law Review 1005, 1017: “Will there be an investigatory staff, or is the advisory staff 
provided for in arts. 13 and 15 to conduct investigations? What information will be used? 
Can judicial proceedings and committee investigations in this country be used? What 
power and authority will an investigatory staff have? Or if the investigations are left 
entirely to the individual member nations, what assurance can there be that investiga- 
tive procedures will be reasonably similar? The answer to the last question clearly seems 
to be that there can be no assurance because of the wide differences in approach to this 
whole subject among the member nations of the United Nations. It should be noted in 
conclusion that it would be possible under art. 3 for the organization to publish reports 
on charges even though the latter had been proved false.” 

® Report of the Ad Hoc Committee on Restrictive Business Practices, E/2380, E/AC37/3 
(U. N. Economie and Social Council Official Records, 16th sess., supp. 11) Draft Articles 
of Agreement, arts. 4 and 5, p. 14. 

21 Td., art. 9, p. 15. 

21Id., art. 10, p. 15. 

%1d., arts. 13 and 15, p. 16. 

*% Supra, n. 3 at p. 4. 

% Belgium, Sweden, France, Pakistan, Union of South Africa, Norway, United States, 
and the Federal Republie of Germany. 

*% The United States and the Union of South Africa comments clearly point out the 
absence of similar national legislation. See E/2612/Add. 1, p. 6, December 31, 1954 
(Union of South Africa) ; and E/2612/Add. 2. p. 4, April 4, 1955 (United States). 

7 —/2671 (U. N. Economie and Social Council Official Records, 19th sess., supp. 3) 
(December 1954, published April 1955). 

2 Australia, Belgium, Denmark, France, Federal Republic of Germany, India, Ireland, 
Italy, Japan, Hashemite Kingdom of the Jordan, Netherlands, New Zealand, Norway, 
Philippines, Sweden, Switzerland, Union of South Africa, United Kingdom, United States, 
and Yugoslavia. 

2 Canada, Denmark, Ireland, Israel, Japan, New Zealand, Norway, Philippines, Sweden, 
Switzerland, United Kingdom, and the United States. 
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the reports indicate that differing philosophies held in different countries regard- 
ing restrictive business practices. It is true that certain countries have reported 
actions which are directed toward eliminating restrictive business practices. At 
the same time, others have filed reports indicating their toleration and con- 
donation of business arrangements which restrict competition. 

In conclusion, it should be said that although certain countries desire to 
take action on the international level with regard to restrictive business prac- 
tices, this desire is not sufficiently widespread nor does it stem from any agreed 
philosophy as to what should be done. There has been little change since 1952 
when the United States Department of State reported: 

“As might be expected, the type of statutes as well as the degree of effective- 
ness of their provisions and of their administration has varied greatly from 
country to country. These factors are a function of a number of complex con- 
siderations, such as the type of government in the particular country at the 
period in which legislation was adopted ; its economic, social, and political aims; 
and the fundamental philosophy of the government and the people of a country 
toward the part the business community should play in the economic and political 
structure of the country. Jt is accordingly difficult to reach any generalizations 
as to the trend of development in the group of countries as a whole.’”™ [BKm- 
phasis added. ] 

It would appear that some time will elapse before the international commu- 
nity will be able to agree upon any common standards. In the meantime, if 
restrictive business practices are to be dealt with effectively, it would seem that 
there should be a greater utilization of bilateral methods between nations hav- 
ing an interest in eliminating restrictive practices.” In addition, consideration 
might be given to the possibility of establishing national study groups to examine 
this entire subject. Such groups might work toward the elaboration of plans 
which would encourage the elimination of restrictive business practices and the 
development of free enterprise.” 

The proposed plan of the Ad Hoc Committee raises the fundamental question 
whether it is wise to attempt to establish international machinery to handle 
restrictive business practices where there is so little evident basic agreement. 
Before asking the United Nations to undertake sweeping action in the field of 
restrictive business practices, it is essential that there be greater accord among 
the family of nations on the national level on economic and legal approaches 
to the problem. 

This is a thorny problem which is not easily solved in the absence of greater 
agreement. The studies which have thus far been made are helpful in portray- 
ing the difficulties.” 

In conclusion, it is apparent that this is a problem of substantive differences 
which cannot be solved procedurally by establishing international machinery 
whose objectives are vague, whose terms of reference are not clear, and whose 
powers are loosely defined. It can be said, therefore, that there would be no 
additional benefit gained by assigning the task to the Organization for Trade 
Cooperation. The latter would be confronted with precisely the same diffi- 
culties as faced the ITO Conference and the ad hoe committee. 





*® Foreign Legislation Concerning Monopoly and Cartel Practices (Report Department of 
State to Subcommittee on Monopoly, Senate Select Committee on Small Business, Subcom- 
mittee Print No. 5, 82d Cong., 2d sess.) 1 (1952). See also Timberg, Restrictive Business 
Practices, 2 Am. J. Comp. L. 445, 465 (1953): “‘While the constitutional texts and statu- 
tory provisions of many other countries show on their face a similar hostility against 
monopolies, these have no history of practical enforcement.” (Emphasis added. ] 

*1 There has been progress in the field of bilateral negotiation. It has been cogently 
suggested that ‘‘the treaty making power constitutes the most hopeful device to secure the 
reduction of trade barriers abroad,’ Hale and Hael, Monopoly Abroad: The Antitrust Laws 
and Commerce in Foreign Areas (31 Texas L. Rev. 493, 546 (1953) ). 

# Cf, International Control of Restrictive Business Practices: A Report of the United 
Nations’ Draft Agreement, foreign commerce department, Chamber of Commerce of the 
United States, approved by the board of directors of the Chamber of Commerce of the 
United States, January 1955. 

83 In the United States there have been a number of recent studies regarding the problem 
of the application of antitrust laws in foreign commerce. Among these studies: Searls, 
Trade or Commerce Among the Several States or With Foreign Nations, Paar at 
annual meeting, section of antitrust law, American Bar Association 58 (August 26, 27, 
1953). See also Hale and Hale, Monopoly Abroad: The Antitrust Laws and Commerce 
in Foreign Areas, 31 Texas L. Rev. 493 (1953) ; see note, Foreign Subsidiaries in Antitrust 
Law, 4 Stan. L. Rev. 559 (1952) ; Haight, International Law and Extraterritorial Seer 
eation of the Antitrust Laws, 63 Yale L. J. 639 (1954); Whitney, Sources of Conflict 
Between International Law and the Antitrust Laws, 63 Yale L. J. 655 (1954). For an 
interesting note on Swedish law see Neumeyer, Swedish Cartel and Monopoly Control 
Legislation, 4 Amer. J. Comp. L. 563 (1954). 
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LIMITATIONS ON WHat U. N. Can Do Successrutty: THE Proposep U. N. 
PROGRAM ON RESTRICTIVE BUSINESS PRACTICES 





Address by Gilbert H. Montague, of the New York bar, before the summer 
institute of the University of Michigan Law School, Hutchins Hall, Ann 
Arbor, Mich., June 28, 1955 


I 


+ 


Limitations on what U. N. can do successfully frequently raise problems in 
the drafting of international conventions in the economic, social, and human- 
rights fields.’ 

One problem of special concern to the United States is the fact that interna- 
tional conventions or proposed conventions often deal with matters primarily 
within the jurisdiction of the 48 States of our Federal Union. 

Secretary Dulles has made clear that our Government will not sign or ratify 
a treaty that has the effect of imposing domestic reforms in the economic and 
social fields in this country and that, for this reason, the United States will not 
become a party to the Draft Covenants on Human Rights and to the Convention 
on Political Rights of Women. Similar problems arise for other member 
nations in U. N. like Australia and Canada, which are also Federal states. 

Another and broader problem in this field is the difficulty of concluding satis- 
factory treaties where there is no real agreement among U. N. member nations. 

This, as I shall soon explain, is the defect which just recently in May 1955 
prompted the Economic and Social Council to resolve without a dissenting vote 
to postpone for an indefinite period any action upon the proposed U. N. program 
on restrictive business practices, unless and until the Secretary General shall 
suggest further consideration of the matter at a later session of the Council. 

Another example is the Draft Convention on Freedom of Information, which 
has been under consideration in various U. N. bodies for a number of years, 
and which is currently being discussed in the Economic and Social Council. 
In this case, there is a wide range of interpretations of the whole concept of 
freedom of information, with the United States at one extreme and the Soviet 
Union at the other. Our Government has long taken the position that a con- 
vention under present circumstances would restrict rather than promote free- 
dom of information. 

These and other inherent difficulties are preventing the United States from 
approving 0. N. proposals such as the Genocide Convention, the Bill of Rights 
Covenant, the Commission on International Commodity Trade, the Special U. N. 
Fund for Economic Development (SUNFED), and various conventions pro- 
posed by the International Labor Organization. 

A related problem is the attempt on occasion to conclude an international 
instrument of some kind in fields where nongovernmental organizations should 
more appropriately assume responsibility. For some time the General Assembly 
considered the development of an international code of ethics for use of informa- 
tion personnel. United States delegations repeatedly argued against the desir- 
ability of doing so. It was the view of our Government that the development 
of a code of ethics was not an appropriate subject for the General Assembly, and 
that this was a subject for information personnel to develop for itself. There 
was, however, considerable sentiment at several sessions of the General As- 
sembly favoring the convening of an international conference by U. N. to draft 





1 Unlike the Federal and State Constitutions in the United States, the U. N. Charter is 
pretty lacking in unequivocal provisions defining what cannot be done under it. Through- 
out the U. N. Charter, its “aims” and “principles” and “purposes” are stated in such broad 
and sweeping generalizations, see for example the Preamble and article 1 and article 55, 
that they afford little if any guidance on this point. Article 2 of U. N. Charter provides 
that excepting enforcement measures under chapter VII, “Nothing contained in the present 
Charter shall authorize the United Natinos to intervene in matters which are essentially 
within the domestic jurisdiction of any state or shall requre the members to submit such 
matters to settlement under the present Charter. * * *” [Emphasis supplied.] But this 
has not deterred the U. N. Commission on the Racial Situation in the Union of South 
Africa from stating in its recent report A/2505, 13 October 1953; “A general study of the 
provisions relating to the purposes and principles of the Charter and the powers and 
limitations of principal organs of the United Nations in carrying them out leaves no room 
for doubt that, under the Charter, the Assembly is empowered to undertake any investiga- 
tions and make any recommendations to Member States that it deems desirable concerning 
the application and enforcement of the purposes and principles of the Charter * * *.” As 
the provisions of the U. N. Charter are so indefinite in defining the limitations on what 
can be done under it, it seems elementary prudence for U. N. to avoid attempting to do 
what U. N. cannot do successfully. 
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a text of such international code of ethics. Information enterprises and 
national and international associations consulted did not in general favor such 
U. N. action. The General Assembly finally at its 1954 session agreed with the 
United States that U. N. should not convene such a conference. 


It 


Limitations on what U. N. can do successfully are well illustrated by the 
recently proposed U. N. program on restrictive business practices, on which the 
Economie and Social Council in May 1955 resolved without a dissenting vote 
to postpone any action for an indefinite period, unless and until the Secretary 


General shall suggest further consideration of the matter at a later session of 
the Council.’ 


The prime purpose of this program was to stimulate all member nations 
participating in the program to adopt more drastic, comprehensive, and vigilant 
laws and procedures against restrictive business practices. 

This purpose was wholly thwarted, however, by the remedial procedure pre- 
scribed by the program. 


The utmost diversity prevails among nations regarding their laws and pro- 
cedures against restrictive business practices.° 

Any participating member nation, however, even though it has few or no 
laws and procedures against restrictive business practices within its own juris- 
diction, could have invoked against any other member nation the remedial pro- 
cedure provided in the program proposed to the Economic and Social Council 
in the report of its Ad Hoe Committee, and the remedial procedure could require 
such other member nation to take action regarding any restrictive business prac- 
tice within its jurisdiction, to the full extent of its laws and procedures. 

Note here the 2 catches in the remedial procedure, and the 2 advantages 
which the remedial procedure gave to the member nation that has few or no 
laws and procedures against restrictive business practices. 

A member nation that has few or no laws and procedures against restrictive 
business practices could invoke the remedial procedure against any other member 
nation that has drastic, comprehensive, and vigilant laws and procedures, and 
the remedial procedure could require such other member nation to take action 
regarding any business practice within its jurisdiction to the full extent of such 
other member nation’s drastic, comprehensive, and vigilant laws and procedures. 

But when the member nation that has drastic, comprehensive, and vigilant 
laws and procedures turns about and tries to reverse the situation, and invokes 
the remedial procedure against the member nation which has few or no laws 
and procedures, the remedial procedure could not require the member nation 
that has few or no laws and procedures to take any action beyond the extent 
of its laws and procedures, which is practically nil. 


2 Report of the Ad Hoe Committee on Restrictive Business Practices to the Economic 
and Social Council (62 pp. typewritten and mimeographed), B/2380, E/AC.37/3, 30 March 
1953. Accompanying the Ad Hoc Committee Report were the following 427 pp. accompani- 
ments, which were prepared by Sigmund Timberg, Secretary of the Ad Hoc Committee, 
viz: Analysis of Governmental Measures Relating To Restrictive Business Practices (135 
pp. typewritten and mimeographed), E/2379, E/AC.37/2, 30 March 1953; and Annex A 

List of Documentation on Restrictive Business Practices Received From Governments (10 
pp. typewritten and mimeographed), E/2379 Add. 1, E/AC.37/2 Add. 1, 2 April 1953 ; and 
Annex B—Four Case Histories of Restrictive Business Practices (taken from official docu- 
ments), (48 pp. typewritten and mimeographed) comprising electric lamps, titanium, pig- 
ments, aluminum and metal products, E/2379 Add. 1, E/AC.37/2 Add. 1, 2 April 1953; 
and Annex C—Text of National Legislation and Other Governmental Measures Relating 
to Restrictive Business Practices, Supplement No. 11B (234 pp. closely printed), E/2379 
Add. 2. E/AC.37/2 Add. 2. The members of the Ad Hoc Committee on Restrictive Business 
Practices were Belgium, Canada, France, India, Mexico, Pakistan, Sweden, United Kingdom, 
United States, and Uruguay. The resolution creating the Ad Hoc Committee E/Resolution 
375 (XIII) was adopted September 13, 1951, at the 13th Session of the Economic and 
Social Council. The members of the Economic and Social Council then were Belgium, 
Canada, Chile, China, Czechoslovakia, France, India, Iran, Mexico, Pakistan, Peru, Philip- 
pines, Poland, Sweden, Union of Soviet Socialist Republics, United Kingdom, United States, 
and Uruguay. The resolution E/Resolution (XVI) /23, adopted July 31, 1953, at the 16th 
Session of the Economic and Social Council, deferred taking a vote on the above-mentioned 
Report of the Ad Hoc Committee on Restrictive Business Practices until 1955. By reso- 
lution E/Resolution (XIX)/14, adopted May 26, 1955, without a dissenting vote at the 
Council’s 19th Session the Council “taking into account the fact that international action 
in this field would not be effective without sufficient support by Member States’ postponed 
for an indefinite period any action on the above-mentioned Report of the Ad Hoc Committee 
on Restrictive Business Practices for an indefinite time, unless and until the Secretary 


General shall suggest further consideration of the matter at a later Session of the Council. 
8 See footnote 2 above. 
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To a member nation that has few or no laws and procedures against restrictive 
business practices, therefore, the U. N. program offered no inducement to adopt 
any drastic, comprehensive, and vigilant laws and procedures, for it already had 
the same right that every member nation had to invoke the remedial procedure, 
and that right being already complete could not be increased, while the exemption 
that it enjoys as a member nation that has few or no laws and procedures would 
be diminished by exactly the extent to which such member nation changed its 
course and adopted drastic, comprehensive, and vigilant laws and procedures 
against restrictive business practices. 

Thus the remedial procedure completely thwarted the purpose of the proposed 
U. N. program. 

The United States has the most drastic, comprehensive, and vigilant laws 
in the world against restrictive business practices.‘ 

All other member nations have less drastic, comprehensive, and vigilant laws, 
and some have only rudimentary, nominal, and nonenforced laws, and some have 
none at all.° 

It staggers the imagination to conceive the extent to which other member 
nations, especially those having only rudimentary, nominal, and nonenforced 
laws, could exploit the remedial procedure of the U. N. program against the 
United States and United States nationals.° 

The trade of the United States and United States nationals is carried on wholly 
through what the U. N. program called private commercial enterprises. 

The trade of many other member nations and their nationals is carried on by 
governmental monopolies and nationalized businesses which the proposed U. N 
program called public commercial enterprises. 

The remedial procedure of the U. N. program gave many more favors to “public 
commercial enterprises” than it gave to “private commercial enterprises.” 

The remedial procedure in the U. N. program was fundamentally discrimina- 
tory against the United States and United States nationals and in favor of the 
governmental monopolies and the nationalized businesses of every other member 
nation. 


Il. 


Every nation, as has been stated, differs from every other nation regarding the 
text and interpretation of its laws and procedures regarding restrictive business 
practices.’ 

So deeply rooted are these differences in every nation’s economy, jurisprudence, 
and nationai life that every nation, as a prime essential of its sovereignty as a 
nation, tenaciously holds and stalwartly maintains all the peculiarities of its 
own laws and procedures on this subject.® 


«See footnote 5 below and documents cited in footnote 2 above. 

5 Foreign Legislation Concerning Monopoly and Cartel Practices (1952), report of the 
State Department to the Subcommittee on Monopoly of the Senate Committee on Small 
3usiness, 1-252 and documents cited in footnote 2 above. 

®There are only 7 nations with trade over 3 percent of the world total. They are: 
(1) United Kingdom and dependencies, 17.57 percent: (2) United States and dependencies, 
17.22 percent; (3) France and dependencies, 8.04 percent: (4) Canada, 5.15 percent: 
(5) Germany (Federal Republic), 4.47 percent; (6) Netherlands and dependencies, 3.91 
percent; (7) Belgium-Luxembourg and dependencies, 3.77 percent. The total percentage 
of these 7 nations is 60.13 percent. This leaves 57 nations each with trade under 3 per- 
cent of the world total. These figures are compiled from annex A, the Share in World 
Trade of Individual Countries, pp. 1-9, in the Report of the Ad Hoc Committee on Restric- 
tive Business Practices to the Economic and Social Council (62 pp. typewritten and 
mimeographed), E/2380, E/AC.37/3, 30 March 1953. see footnote 2 above. The so-called 
anticapitalistic bloc in U. N., led by the Soviet Union and its satellites, systematically 
assails the United States, and charges that its antitrust prosecutions and agitation against 
eartels are the smokescreen by which the United States hopes to divert attenion away 
from what the Communistic bloc claims are the United States own self-confessed and con- 
clusively proved monopolistic economy and its own imperialistic ambition to dominate the 
economy of other nations. See in the Economic and Social Council, 547th meeting, Sep- 
tember 12, 1951, Mr. Nosek (Czechoslovakia), pp. 621-625, and Mr. Birecki (Poland), 
pp. 628-630; 548th meeting, September 12, 1951, Mr. Arkadiev (Soviet Union), pp. 635-— 
636; 549th meeting, September 13, 1951, Mr. Saksin (Soviet Union), p. 643; 742d meeting, 
July 30, 1953, Mr. Blusztajn (Poland), pp. 242-243; 744th meeting, July 31, 1953, Mr. 
Morozov (Soviet Union), pp. 259-260. See in the Economic and Financial Committee 
(Second Committee) of the General Assembly of the United Nations, 246th meeting, Decem- 
ber 20, 1952, Mr. Arkadyev (Soviet Union), pp. 330-331; 267th meeting, October 28, 1953, 
Mr. Nosek (Czechoslovakia), pp. 113-114; 281st meeting, November 30, 1953, Mr. Birecki 
(Poland), pp. 185-186, and Mr. Nosek (Czechoslovakia), pp. 186—188 

7 See footnote 5 above. 

8 Clair Wilcox: A Charter for World Trade (1949, Macmillan) 105—112, also footnote 4 
above and footnote 9 below. 
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It is a prime requirement of the comity of nations, therefore, that all nations 
shall respect one another's differences in their laws and procedures regarding 
restrictive business practices.’ 

Since the proposed U. N. program could not possibly hope to set up an agreed 
single standard of laws and procedures on restrictive business practices, it was 
plain that the furthest that the program could go was to require that every par- 
ticipating member nation should take action against any restrictive business 
practice within its jurisdiction only to the full extent of such member nation’s 
own laws and procedures. 

It was also plain that as each nation is an independent sovereign, all decisions 
under the program would have to be arrived at on a one-nation-one-vote basis, 
and all decisions so arrived at would have to be final and unappealable. This is 
exactly what the program provided. 

Any such program inevitably would be nonjudicial, political, partisan, and 
heavily discriminatory and weighted against the United States and United States 
nationals.” 

Each of these inevitable defects was greatly aggravated, however, because the 
program went further, and on the pretense of attaining a semblance of unity, on 
a subject in which the widest differences are inescapable, the program picked up 
from loose generalizations scattered throughout the preamble and articles of the 
U, N. charter a melange of “objectives,” and these were written into the program 
as criteria for deciding what business practices would be held to be restrictive 
under the program, and under the program these decisions would have had to be 
arrived at on a one-nation-one-vote basis, and all decisions so arrived at would 
have to be final and unappealable. 

How hopelessly loose, indefinite, and vague were the criteria for deciding 
what business practices would be held to be restrictive under the program can 
be shown by quoting from the program. 

Any member nation participating in the program could file a complaint against 
the United States simply charging that a United States national is engaged 
in a business practice which such member nation alleges is harmful in that it 
hinders or retards one or more of such member nation’s nationals in attaining 
any of the following objectives, viz: 

Reduction of barriers to trade 

Access to markets 

Access to * * * products 

Access to * * * productive facilities 

Economic development, industrial * * *, particularly in underdeveloped areas 

Economic development, * * * agricultural, particularly in underdeveloped areas 

Greater * * * production 

More efficient production 

Increased income 

Greater consumption 

The elimination of discriminatory treatment in international trade 

A balanced * * * world economy 

A * * * expanding world economy 

Mutual understanding * * * in the solution of problems arising in the field of 
international trade in all its aspects 

Mutual * * * cooperation in the solution of problems arising in the field of 


international trade in all its aspects (see Ad Hoc Committee report, annex 
II, preamble) 


Expansion of production 

Expansion of * * * trade (see Ad Hoc Committee report, annex II, art. 1, 
par. 1, see also Ad Hoc Committee report, par. 16) 

Employment (see Ad Hoc Committee report, par. 15) 

Higher standards of living 

Full employment 

Conditions of economic * * * progress 

Conditions of economic * * * development 

Conditions of * * * social progress 


Conditions of * * * social * * * development (see Ad Hoc Committee report, 
par. 16)" 





® Lauritzen v. Larsen, 3845 U. 8. 571 (195. 
% See footnote 6 above. 

‘Conversely, in the case of a complaint against a member nation other than the United 
States, each of these “objectives” would afford to such member nation a complete escape 
for any business practice which the organization administering the program might decide 


3), 575-593. 
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Since the organization that would administer the program would be the repre- 
sentative body comprising all the member nations participating in the program, 
or an executive committee elected by the representative body, the representative 
body or the executive committee would make all decisions as to whether the 
United States national is or is not engaged in a restrictive business practice for- 
bidden by the program, and as to how the provisions of the program shall be 
interpreted and enforced, and since their decisions would be unappealable and 
final and binding upon the United States and United States nationals, it follows 
that the U. N. program would mean only what the representative body or the 
executive committee decided it means, regardless of any express language to the 
contrary in the program, for the United States would have only 1 vote in the 
executive committee (if the United States were elected to the executive com- 
mittee by the representative body) as against all the other member nations com- 
prising the executive committee, and the United States would have only 1 vote in 
the representative body, as against the 59 votes of the other member nations 
which may participate in the U. N. program.” 

It is easy to see, therefore, how readily a complaint against the United States, 
charging that a United States national is engaging in a restrictive business 
practice as defined by the proposed U. N. program, could be exploited against the 
United States and United States nationals.” 


IV 


The pattern of the adjudicating procedure in the proposed U. N. program can 
be pictured by the following: 

Under present United States laws, the final adjudicating authority regarding 
all cases charging a violation of the antitrust laws is the Supreme Court of the 
United States, which can review decisions of the United States Courts of Appeals, 
the United States district courts, and the Federal Trade Commission, all of 


which are in all respects subject to all the constitutional safeguards in the Con- 
stitution of the United States. 


Imagine now that the Constitution of the United States is abolished, and that 
the Supreme Court of the United States, the United States Courts of Appeals, 


the United States district courts, and the Federal Trade Commission are also 
abolished. 


Imagine also that all powers and duties of all branches of the United States 
Government—legislative, executive, and judicial—are all vested in a representa- 
tive body, comprising 48 representatives, 1 from each of the 48 States of the 
United States, each of whom is selected to be the partisan, political, and nonjudi- 
cial spokesman for the State he represents. Imagine also that the representative 
body has final authority to determine all cases charging a violation of the anti- 
trust laws and that all decisions of the representative body shall be final and 


was a practice that was conducive to that particular objective. The reasons why the 
United States and its nationals are the only member nation and nationals that cannot 
avail themselves of this escape is because the program obligates all United States 
nationals to comply with all United States antitrust laws and procedures. See ch. II 
in the text of this talk, and numerous decisions of the Supreme Court of the United 
States have established that no objective of this character can be a defense against 
any of the United States antitrust laws. The provisions of the program with respect 
of these objectives are grammatically loose and obscure, but the interpretations placed 
on them by the text of this talk are amply supported by the interpretations of these 
provisions contained in the report of the Ad Tee Committee, see especially Ad Hoc 
Committee report, pars. 17-19. 

‘2 See footnotes 5 and 6 above. All nations, even those having undeveloped economies, 
try in their respective governments to insure that all questions regarding business 
transactions and practices shall be decided by an adjudicating procedure that in theory 
at least shall be judicial, impartial, nonpartisan, and nonpolitical. This universal pattern 
of adjudicating procedure for deciding questions —s from business transactions and 
practices is rejected in the adjudicating procedure of the proposed U. N. program. The 


persons who will represent their respective member nations in the representative body 
and its executive committee will in most if not all instances be the same persons who 


will represent their respective member nations in the U. N. General Assembly. The 
same partisan, political, and nonjudicial viewpoint that justifiably characterizes the 
attitude of such persons as representatives of their respective member nations in the 
U. N. General Assembly cannot fail to characterize their attitude as the representatives 
of their respective member nations in the representative body and the executive com- 
mittee in deciding complaints under the proposed program. How very differently U. N. 
proceeds when U. N. wishes to insure a judicial, impartial, nonpartisan, and nonpolitical 
adjudicating tribunal is shown by the strict requirements prescribed by the provisions 
of the U. N. Charter regarding its principal judicial organ, which is the International 
Court of Justice, see statute of the International Court of Justice, arts. 1, 3, 4, 6, 16, 
17, 20, and 31. 
43 See footnotes 5, 6, and 12 above. 
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unappealable and binding upon everybody, and therefore that all laws shall 
mean only what the representative body decides they mean, regardless of any 
express language to the contrary in those laws. 

Imagine also that there is an executive board, comprising say 18 representa- 
tives, each of whom is a partisan, political, and nonjudicial spokesman selected 
by the 48 partisan, political, and nonjudicial representatives in the representa- 
tive body for the express objectives of being the spokesman for one of the different 
types of economies and degrees of economic development and broad geographical 
areas of the 48 States of the United States. 

Imagine also that all powers and duties of the representative body, to the ex- 
tent that the representative body does not reserve them to itself, may be exer- 
cised by an executive board. 

This pictures the pattern of the adjudicating procedure of the proposed U. N. 
program regarding restrictive business practices.“ 


v 


This proposed U. N. program regarding restrictive business practices was offi- 
cially disapproved by the United States representative to U. N. in his official 
statement addressed to the Secretary General in March 1955 as follows: * 

“The United States Government has given careful and extensive consideration 
to the proposals of the Ad Hoc Committee on Restrictive Business Practices. 

“In doing so, it has evaluated the Committee’s proposals in the light of whether 
they would be effective in eliminating restrictive business practices which inter- 
fere with international trade. 


“It has noted the substantial differences which presently exist in national 
policies and practices in this field and it has been drawn to the conclusion that 


14 Since the furthest that the proposed U. N. program could go was to require that 
every participating member nation should take action against any restrictive business 
practice within its jurisdiction only to the full extent of such member nation’s own 
laws and pr cedures, see ch. II in the text of this talk, it is odd that nowhere in the 
report of the Ad Hoe Committee or any of its voluminous accompaniments, see footnote 
2 above, which the Ad Hoc Committee submitted in support of the vast, multinational, 
bureaucratic apparatus of its prop sed program was there any reference to the easy way 
by which the State Department of the United States has many times achieved this 
simple purpose, by negotiating and inserting in an ordinary treaty of friendship, com- 
merce, and navigation a simple single paragraph in substantially the following form: “The 
two parties agree that business practices which restrain competition, limit access to 
markets, or foster monop listic control, and which are engaged in or made effective by 
one or more private or public commercial enterprises or by combination, agreement, or 
other arrangement among such enterprises may have harmful effects upon commerce 
between their respective territories. Accordingly, each party agrees upon the request of 
the other party to consult with respect to any such practices and to take such measures 
as it deems appropriate with a view to eliminating such harmful effects.” See for example 
the United States treaties of friendship, commerce, and navigation with Israel, Italy, 
Denmark, Greece, and Japan referred to in Treaties of Friendship, Commerce, and Navi- 
gation, Ex. Rept. No. 5, pp. 6-7, Senate Committee cn Foreign Relations, July 17, 1953, 
83d Con., Ist sess. Can it be that there were ulterior purposes behind the vast, multi- 
national, bureaucratic apparatus proposed in this program? Throughout the program 
the terms “decide” and “decision” are used to describe the action which the organization 
administering the program would take in respect cf commprornts under the program. But 
in the very last sentence of the very last article in the Draft Articles of Agreement pro- 
posed by the program, it is stated that “the terms ‘decide’ and ‘decision’ as used in arts. 
1, 3 (except in pars. 38 and 5), and 5 do not determine the obligations of members, but 
mean only that the organization reaches a conclusion) (Ad Hoc Committee report, annex 
II, art. 20, par. (d)). The inevitable c nsequence of using these terms “decide” and 
“decision” would be threefold viz: (1) It would enable the organization administering 
the program to publicize its decisions throughout the world as decisions that were decided 
by a duly authorized organization of U. N., thus stigmatizing throughout the world the 
member nati n, and its nationals complained of, as having been “decided” to be guilty of 
restrictive business practices by a ‘decision’ of a duly authorized organization of U. N.; 
(2) this worldwide calumny and stigma resulting from publicizing these decisions would 
affront every member nation whose laws and procedures regarding restrictive business 
practices do not conform to the decision cf the organization administering the program, 
and would violate the comity of nations, and the respect that every nation owes to every 
other nation as regards its own laws and procedures regarding all business practices that 
are within its own jurisdiction; and (3) this affront would be all the more outrageous 
because every member nation participating in the program does so in reliance upon the 
representation expressly satel in the program that the program obligates no member 
nation to go beyond its own laws and procedures to prevent restrictive business practices 
within its own jurisdiction, see ch. II in the text of this talk. 

4 Official statement addressed by the United States representative to U. N. to the 
Secretary General, who by Resolution 487 (XVI) adopted July 31, 1953, by the Economic 
and Social Council was requested to transmit to member nations “for examination and 
comment, the report of the Ad Hoc Committee on Restrictive Business Practices and 
the Secretariat’s analysis of governmental measures relating to restrictive practices, pre- 


pared by the Secretary General in accordance with Council Resolution 375 (XIII),” see 
footnote 2. 
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these differences are of such magnitude that the proposed international agree- 
ment would be neither satisfactory nor effective in accomplishing this purpose. 

“In order to recommend action against cartel practices, the proposed interna- 
tional body would be required not only to find that such practices exist but that 
they have harmful effects on production or trade in the light of very general 
criteria. 

“This latter determination would be extremely difficult for a body of govern- 
mental representatives to make in the light of the substantial divergences in 
approach previously referred to, and, in the opinion of the United States Govern- 
ment, would likely result in the condoning of restrictive practices or in no agree- 
ment by the international body on the disposition of complaints brought before it. 

“In addition, since action under the proposed agreement would be primarily a 
matter of enforcement procedures under national laws, the present stage of 
development of national legislation offers a little hope that recommendations of 
the international body could be effectively carried out. 

“While encouraged by the progress which has been made in recent years in 
this field, the United States does not feel that the point has been reached at 
which a broad international arrangement of the type proposed by the committee 
could be successfully implemented. 

“The elimination of harmful restraints on international trade and the further- 
ing of the development of free competitive enterprise continue to be basic objec- 
tives of this country’s economic policy. In the present circumstances, however, 
the endeavor to effectuate a plan of international cooperation along the lines 
envisaged by the current proposals might well prejudice rather than promote the 
attainment of these objectives. 

“It is therefore the opinion of the United States Government that present 
emphasis should be given not to international organizational machinery but 
rather to the more fundamental need of further developing effective national 
programs to deal with restrictive business practices, and of achieving a greater 
degree of comparability in the policies and practices of all nations in their 
approach to the subject.” 

During the debate of the Economic and Social Council on this proposed U. N. 
program in the May 1955 session of the Council the United States position was 
further elucidated by the United States representative to the Council as follows :” 

“The success of an undertaking of this kind depends fundamentally upon the 
extent to which we are all guided by a common-economic philosopsy. Similarly, 
that common economic philosophy must be implemented by comparable legis- 
lation and enforcement. 

“During recent years commendable progress has been made by a number of 
nations in developing effective programs in this field. 

“However, it is the opinion of my Government that the essential degree of 
comparability in national approach, legislation and enforcement procedures 
has not at the present time been achieved. 

“Indeed, the diversity which exists in national practice is clearly reflected in 
the report prepared by the Secretariat in 1953. 

“Under the present circumstances my Government believes that to attempt 
to formulate and carry out a plan of international cooperation along the lines 
envisaged by the current proposals might well prejudice rather than promote 
the attainment of the desired objectives. 

“In this connection I should like to refer specifically to one of the fundamental 
difficulties presented by the suggested agreement under consideration. 

“The basic purpose of the agreement as set forth in article 1 would be that 
measures should be taken to prevent restrictive business practices affecting in- 
ternational trade ‘which restrain competition, limit access to markets, or further 
monopolistic control whenever such practices have harmful effects on the expan- 
sion of production and trade.’ Hence the test would be not whether a practice 
restricts competition. Rather the standard would be whether the restriction of 
competition is harmful. Moreover, the draft agreement does not provide ade- 
quate guidance as to the criteria for determining whether restrictive business 
practices are harmful or not. 

“My Government believes that a great deal of basic difficulty lies hidden in 
this word ‘harmful.’ There is no consensus among nations at the present time 
as to its interpretation and meaning. So far as we can see, the test of harmful- 
ness contained in the proposals of the committee could range as a matter of 


1% United States mission to U. N.: Press release No. 2161, May 23, 1955. 
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interpretation all the way from an approximation of the United States view- 
point to a general acceptance of restraints on competition as beneficial to trade. 
Given the wide differences of views among countries, it is therefore uncertain 
what would or could be done under this agreement. It is obvious that there 
would be uncertainty and misunderstanding. 

“T am emphasizing this point because I want to make it clear that the basic 
problem is not the wording of the proposed agreement or differences in economic 
and legal phraseology among countries. It is rather that a sufficient degree of 
agreement on fundamentals does not now exist. 

“As time goes on we sincerely hope there will be progress in this field. Indeed, 
the modern industrial world is still in its infancy. Recognition of the scope of 
restrictive business practices and the study of their implications is comparatively 
recent. The establishment of governmental programs to deal with them is 
relatively new. Few countries have had much experience with such programs 
to curb restrictive practices, and many nations have not yet made a beginning. 
Nevertheless, a great deal of progress has been made during the past decade. 
This progress is encouraging—and it is continuing. Many countries are now 
engaged in considering their domestic policies, and in developing legislation 
and administrative technique for dealing with problems of this kind. From 
this progress, which inevitably draws on the exchange of ideas among countries, 
it seems reasonable to expect that we shall gradually achieve a more common 
approach to this problem. 

“In the meantime, the United States, though not supporting a proposal for 
an international organization as recommended by the committee, will continue 
to cooperate with other governments in dealing with restrictive business prac- 
tices. With growing awareness of the problem, much can be done through 
normal diplomatic channels and through technical assistance. 

“In conclusion, the United States does not believe that a proposal of the nature 
set forth in the report of the Ad Hoc Committee should be adopted.” 


VI 


These official statements by the United States representative to U. N. and 
the United States representative to the Economie and Social Council, which 
show so clearly some of the limitations on what U. N. can do successfully, are 
well reflected in the resolution which the Council adopted on May 26, 1955, 
without a dissenting vote, in which the Council “taking into account the fact that 
international action in this field would not be effective without sufficient support 
by member nations” postponed for an indefinite period any action on the proposed 
U. N. program on restrictive business practices, unless and until the Secretary- 
General shall suggest further consideration of the matter at a later session of 
the Council. The resolution stated : ” 

“The Economic and Social Council, 

“Having considered the reports prepared by the Secretary-General and the 
Ad Hoc Committee on Restrictive Business Practices, and the comments trans- 
mitted by Governments, specialized agencies, intergovernmental organizations 
and nongovernmental organizations pursuant to Council resolutions 375 (XIII) 
and 487 (XVI), 

“Noting with satisfaction that these reports indicate that a number of Gov- 
ernments have undertaken new measures, or strengthened existing measures, 
to prevent or control restrictive business practices or their harmful effects: and 
that there is a growing awareness of the fact that, even though the precise 
form or effect of restrictive business practices differs through the world, these 
practices may have harmful effects upon economic development, employment 
and international trade, 

“Recognizing that national action and international cooperation are needed 
in order to deal effectively with restrictive business practices affecting interna- 
tional trade, but taking into account the fact that international action in this 
field would not be effective without sufficient support by Member States, 

“1. Reaffirms its continuing concern with the existence in international trade 
of restrictive business practices which have harmful effects on the attainment 
of higher standards of living. fnll employment and conditions of economic and 
social progress and development; 


17 Resolution on Restrictive Business Practices adopted By) the Economic and Social 


Council, item 12, 19th sess., May 26, 1955, B/Resolution (XIX)/14. 
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“2. Urges Governments to continue the examination of restrictive business 
practices with a view to the adoption of laws, measures and policies which will 
counteract such effects; 

“3. Recommends to Member States to continue to communicate to the Secretary- 
General information concerning laws, measures and policies adopted by them 
in respect to such restrictive business practices ; 

“4, Requests the Secretary-General: 

“(a) To circulate to Member States any further information received from 
Governments ; 

“(b) To circulate to Member States the views of appropriate intergovern- 
mental bodies and agencies in respect of this question ; 

“(c) To assist in making such arrangements—at the request of interested 
Governments—as may be appropriate to enable them to avail themselves of any 
opportunities to share the experience gained in countries having an established 
body of law and practices in this field; 

“(d) To suggest further consideration of the matter at a later session of 
the Council; and for this purpose, to continue to summarize information con- 
cerning restrictive practices in international trade and to prepare a bibliography 
on the nature of restrictive business practices and of their effect on economic 
development, employment and international trade.” * 


18 Comments favoring, and comments and action opposing, the U. N. program proposed 
by the Ad Hoc Committee on Restrictive Business Practices were collected by a com- 
mittee of the American branch of the International Law Association, and were cited in 
the submittal by the spokesman of that association to the Nongovernmental Organizations 
Committee of the Economie and Social Council at its 19th sess., on May 16, 1955. From 
this and other sources the following compilation has been prepared : 


(1) COMMENTS FAVORING THE PROPOSED U. N. PROGRAM 


Corwin Edwards, Regulation of Monopolistic Cartelization, 14 Ohio State Law Journal 
252 (1953); and Sigmund Timberg, Restrictive Business Practices, 2 American Journal 
of Comparative Law 445 (1953). Corwin Edwards was the United States representative 
in the Ad Hoc Committee throughout its existence in 1951-53, and Sigmund Timberg be- 
came the Committee’s full-time Secretary several months after the Committee was created, 
and collaborated with the Committee throughout the preparation of the Ad Hoe Com- 


mittee report, and prepared the voluminous accompaniments of the report, see footnote 
2 above. 


(2) COMMENTS AND ACTION OPPOSING THE PROPOSED U. N. PROGRAM 


Kopper, The International Regulation of Cartels—Current Proposals, 40 Virginia Law 
Review 1005 (1954); Carlston, Antitrust Policy Abroad, 49 Northwestern University Law 
Review, 569, 725-7338 (1954-55) ; and Domke, The United Nations Draft Convention on 
Restrictive Business Practices, 4 International and Comparative Law Quarterly 129 
(1955) ; statement opposing the Ad Hoc Committee Report on Restrictive Business Prac- 
tices, adopted by the National Foreign Trade Council, May 25, 1953; report opposing the 
Ad Hoe Committee Report on Restrictive Business Practices, adopted by a subcommittee 
of the committee on antitrust problems in international trade in the section of antitrust 
law of the American Bar Association, July 1953; report opposing the Ad Hoc Committee 
Report on Restrictive Business Practices, adopted by the committee on international trade 
regulation and impact of antitrust laws on foreign trade in the section of international 
and comparative law of the American Bar Association, August 6, 1953; report opposing 
the Ad Hoe Committee Report on Restrictive Business Practices, adopted by the com- 
mittee on international restrictive business practices in the section of antitrust law of 
the American Bar Association, January 1955; resolution opposing the Ad Hoc Conimittee 
Report on Restrictive Business Practices, adopted by the house of delegates of the Amer- 
ican Bar Association, February 21, 1955; report opposing the Ad Hoe Committee Report 
on Restrictive Business Practices, adopted by the foreign commerce department committee 
of the Chamber of Commerce of the Gnitea States on international control of restrictive 
business practices, January 1955; policy declaration opposing the Ad Hoc Committee 
Rep°rt on Restrictive Business Practices, adopted by the Chamber of Commerce of the 
United States at its annual meeting May 2—4, 1955; statement opposing the Ad Hoc 
Committee Report on Restrictive Business Practices issued by the law department of the 
National Association of Manufacturers, March 3, 1955; statement opposing the Ad Hoc 
Committee Report on Restrictive Business Practices, submitted to the U. N. Secretary 
General by the Chamber of Commerce cf the United States, E/2612, Add. 2, April 4, 1955; 
statement opposing the Ad Hoc Committee Report on Restrictive Business Practices, sub- 
mitted to the U. N. Secretary General by the International Chamber of Commerce, 
E/2612/Add. 2, April 4, 1955; statement opposing the Ad Hoc Committee Report on 
Restrictive Business Practices, submitted to the U. N. Secretary General by the National 
Association of Manufacturers, E/C.2/429, April 25, 1955. 


(3) SOME CONCLUSIONS 


In the foregoing May 16, 1955, submittal to the Nongovernmental Organizations Com- 
mittee of the Economic and Social Council by the committee of the American branch of 
the International Law Association, the spokesman for that association noted that the report 
of the Attorney General’s National Committee To Study the Antitrust Laws, March 31, 
1955, pp. 98-108, showed that a majority of the Attorney General’s National Committee 
felt that the proposed U. N. program regarding restrictive business practices lay outside 
the scope of the Attorney General’s National Committee. Continuing this May 16, 1955,° 
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STATEMENT OF LAW DEPARTMENT, NATIONAL ASSOCIATION OF MANUFACTURERS, RE 
PROPOSED INTERNATIONAL ORGANIZATION ON RESTRICTIVE BUSINESS PRACTICES, 
Marcu 8, 1955 


This statement is directed to the proposal contained in a report of March 30, 
1953, by the “Ad Hoe Committee on Restrictive Business Practices to the Eco- 
nomic and Social Council” of the United Nations. That report recommends an 
international agreement, to be administered by a United Nations Organization, 
designed to prevent and eliminate restrictive business practices having harmful 
effects on the expansion of production and trade. 

It is our understanding that the United Nations Economie and Social Council 
will consider the ad hoe committee’s recommendations on May 16, 1955. That 
Committee was composed of representatives from the United States, Canada, 
United Kingdom and Northern Ireland, Belgium, France, India, Mexico, Pakistan, 
Sweden, and Uruguay. 

‘The recommended agreement has as its stated purpose “the attainment of the 
higher standards of living, full employment, and conditions of economic and social 
progress and development,” envisaged in article 55 of the U. N. Charter. It states 
there is a need for coordinated national and international action to reduce trade 
barriers, promote access to markets, encourage economic development, particu- 
larly in underdeveloped areas, eliminate discriminatory treatment in interna- 
tional trade, and to promote mutual understanding and cooperation in solving 
international trade problems. Finally, the draft agreement asserts that “national 
and international action in the field of restrictive business practices can con- 
tribute substantially to the attainment of such overall objectives.” 


THE GOVERNING BODY 


The responsibility for accomplishing the foregoing objectives would be assigned 
to a controlling group designated as “the representative body,” consisting of all 
U. N. member nations agreeing to participate, with each member having one vote. 
Acceptance of the agreement is not obligatory upon U. N. members but instead is 
subject to individual action by each member nation. The representative body has 
broad discretionary authority to establish rules of procedure. There is no indica- 
tion, however, as to what these rules may be. 

Provision is made for the establishment of an executive board with power to 
“earry out the functions and duties” of the representative body. The decision as 
to size, composition, and voting procedures of such board is left to the discretion 
of the representative body which is to have regard for the objectives of “including 
members from the different types of economies and degrees of economic develop- 
ment * * * from the broad geographical areas * * * and from countries of chief 
economic importance, for which last criterion particular regard shall be paid to 
members’ shares in international trade.” 

The United States, if it became a signatory, would be a member of the repre- 
sentative body with one vote. Presumably, the United States and the United 


submittal in behalf of the International Law Association stated: “The reports which the 
U. N. Secretariat has published during the past 6 months in response to the request of 
the Economie and Social Council seem to substantiate the fact that there is still very 
little agreement as to how the international community should approach the problem of 
restrictive business practices. * * * It is true that there are many similarities between 
the laws of Canada and the United States on restrictive business practices but beyond 
that there is little similarity. Even though the United States and the United Kingdom 
have common law backgrounds, it is obvious that there has not been a substantial amount 
of agreement between the two nations as to the nature of restrictive business practices 
or on how to deal with them either internally or in the international sphere. * * * The 
comments received by the U. N. Secretary General from governments, specialized agencies, 
intergovernmental organizations, and nongovernmental organizations as of May 1, 1954, 
do not reflect as yet any substantial amount of detailed analysis of the legal aspects 
and workability of the U. N. proposals. Furthermore, it is notable that only eight gov- 
ernments submitted any comments at all. As might be expected, the limited number 
of comments on such a complicated program varied considerably. It is clear, however, 
that there still exist wide differences of opinion on how the problem of international 
restrictive business practices should be approached. This is even more clearly indicated 
in the Report on Current Legal Developments in the Field of Restrictive Business Prac- 
tices recently published by the Secretariat of the U. N.”’ In conclusion this May 16, 1955, 
submittal stated: “The proposed plan of the Ad Hoc Committee raises the fundamental 
question whether it is wise to attempt to establish international machinery to handle 
restrictive business practices where there is so little evident basic agreement. Before 
asking the United Nations to undertake sweeping action in the field of restrictive business 
practices, it is essential that there be greater accord among the family of nations on the 
national level on economic and legal approaches to the problem.” 
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Kingdom would be members of the executive board if the last criterion, above 
quoted, were followed. 

The representative body, or the executive board if so empowered, is authorized 
to consider complaints, conduct investigations and make recommendations for 
remedial action to correct certain practices hereafter enumerated. 


FORBIDDEN PRACTICES 


Each member agrees to “take appropriate measure” and to cooperate with 
other members to prevent business practices by private or public commercial 
enterprises “affecting international trade which restrain competition, limit access 
to markets, or foster monopolistic control, whenever such practices have harm- 
ful effects on the expansion of production or trade.” Thus the representative 
body is authorized to investigate alleged restrictive practices whenever (1) 
it receives a complaint, (2) the practice is engaged in, or made effective, by one 
or more private or public commercial enterprises or by any combination, agree- 
ment, or other arrangement between any such enterprises, and (3) such enter- 
prises, individually or collectively, possess effective control of trade among a 
number of countries in one or more products. 

Restrictive business practices which may be subject to investigation are de- 
fined as price fixing, discrimination, allocation of territories, limitations on pro- 
duction, prevention by agreement or coercion of the development or application 
of technology or invention whether patented or unpatented, illegal extension of 
rights under patents, trademarks, or copyrights, and certain other related 
practices. Finally, blanket authorization is given to include any similar prac- 
tices which may be declared, “by a majority of two-thirds of the members present 
and voting, to be restrictive business practices.” 

It thus appears that jurisdiction under the plan extends not only to all prac- 
tices presently covered by our antitrust laws “affecting” international trade 
and creating certain nebulous effects but also to any practice which the repre- 
sentative body, ex post facto, may wish to define as a “restrictive business prac- 
tice.’ The potential jurisdictional scope of the proposed international body is 
indicated when considered in light of how the word “affecting” has been con- 
strued to extend power over labor relations in the United States. Thus es- 
sentially local activities which might have a remote and indirect effect on inter- 
state commerce have been held to fall within the jurisdiction of Federal regu- 
latory agencies. Conceivably, therefore, any business activity or practice 
might be held to “affect” international trade to some undefined degree. 

Moreover, jurisdiction under the plan seems to extend not only to interna- 
tional trade as such, but also to the “production” of goods for that trade. The 
broad authority which this language may confer on this international body is in- 
dicated by interpretations placed on a similar phrase as it relates to interstate 
commerce under the Fair Labor Standards Act. Thus that act has been con- 
strued to include manufacturing, mining, handling, and transporting of goods 
which not only move in interstate commerce but also goods which the employer 
expects, hopes, or has reason to believe will be shipped, or used on or in con- 
nection with goods shipped, in interstate commerce. Accordingly, in combi- 
nation, the two terms “affecting” international trade and “production” of goods 
for that trade, could result in extending jurisdiction over almost all aspects of 
American business except that which might be deemed de minimum. 

It would appear that the basic philosophy of the draft agreement—i. e., the 
American antitrust philosophy—is not generally accepted by the majority of 
member nations. Moreover, in spite of the acceptance of the free, competitive 
enterprise principles by the United States, there is considerable confusion as 
to how such principles, expressed in our antitrust statutes, are to be applied 
and construed. Apparently, the United States antitrust laws provide the foun- 
dation of economic concepts to be implemented by the draft agreement. In 
View of the persisting uncertainty under our antitrust laws and the widely 
differing concepts of business philosophy among member nations, it seems ap- 
parent that a U. N. organization would have difficulty in implementing and in- 
terpreting the proscriptions and objectives of the agreement with any degree 
of the clarity and certainty which is essential to observance of law. 

No remedial action is to be recommended where a restrictive practice is 
charged unless it has or is about to have “harmful effects.” This intangible cri- 
terion is not defined but the ad hoc report states that in determining whether 
such effects have occurred, consideration will be given to the general objectives of 
vromoting access to markets, reducing trade barriers, eliminating discrimi- 
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natory treatment, etc. It is further stated that the agreement would not prevent 
the representative body “from evaluating the effects of restrictive business 
practices upon labor.” No provision is made, however, for consideration of the 
restrictive practices which may result from the exercise of the monopoly power by 
labor organizations. 

The term “business practice” is not to be construed as “to include an in- 
dividual contraet -between two parties as seller ‘and buyer, Jessor and lessee, 
or principal and agent, provided that such contract is not used to restrain 
competition, limit access to markets or foster monopolistic control.” [Empha- 
sis added.] At the most, this proviso seems to concede that such contracts 
do not per se adversely affect international trade. 


COMPLAINTS 


Whenever a member nation feels that another member nation, or one of 
his nationals, has engaged in one of the forbidden practices which has or is 
about to have “harmful” effects, a written complaint is made to the repre- 
sentative body. Any such complaint may be filed by the affected member on 
its own behalf or on behalf of any affected person, enterprise, or organization 
within its jurisdiction. The information to be contained in a complaint is not 
described but it must “give substantial indication of the nature of the prac- 
tices and the reasons for alleging’ harmful effects. A decision is then made 
as to whether an investigation is justified. It seems noteworthy that the 
phrase “has or is about to have” is similar to the broad and often confusing 
competitive-injury test of the Clayton Act in that it could include potential 
as well as actual “harmful effects.” 

Complaints against a “public commercial enterprise” may not be presented 
except by a member nation on its own behalf and may be considered only after 
resort to a “consultation procedure,’ designed to permit members to reach 
“mutually satisfactory conclusions.” Public enterprises are agencies of gov- 
ernments engaged in trade and trading enterprises mainly or wholly owned by 
public authority. Private enterprises may also resort to “consultation” but 
there is no requirement for such action as with public enterprises. 

If it is found that a practice complained of has been specifically required 
by governmental measures existing prior to the complaint, no further action 
is to be undertaken unless it is considered appropriate to call this matter to 
the attention of the member involved. Such measures may take the form either 
of a law or of an order or decree of an executive, administrative or judicial 
organ of that state. Thus it would appear that cartels, or other similar re- 
strictive arrangements, may be exempt from investigation if found to have been 
specifically required by certain loosely defined governmental measures. 

It is only proper that businessmen be exempt from remedial measures under 
the plan where activities are required by their governments. Yet, such im- 
munity, together with the requirements for consultation, emphasizes the agree- 
ment’s discrimination in favor of public enterprises and against private enter- 
prises, thus demonstrating a fundamental defect in the proposal. 


INVESTIGATION AND “HEARING” 


Upon finding that an investigation is justified, all members are notified of 
the complaint, and any additional information considered necessary may be re- 
quested. Any member nation, person, or organization on whose behalf the 
complaint was made, and the enterprise charged, is afforded a “reasonable 
opportunity” to be heard. 

Hence it appears that complaints are made against member nations as 
such, in contrast to the enterprise which may have engaged in the practices 
being investigated. Moreover, it seems that a determination may be made as 
to whether a complaint is justified in the absence of any defense by the enter- 
prise involved. In view of the unusual nature of these proceedings, there is 


obviously little room for operation of the normal due-process safeguards other- 
wise guaranteed to and enjoyed by our citizens. 


ENFORCEMENT 


Based on the foregoing, a decision is made as to whether a forbidden prac- 
tice, having “harmful” effects, has occurred and the members are informed 
of such decision and the reasons therefor. Upon finding that a restrictive 
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practice, having the prescribed effeets, has been committed, the member nation 
concerned is “requested” to take every possible remedial action and report 
with respect thereto. 

A report is prepared and published showing the decisions reached by the 
representative body, the reasons therefor, and any measures recommended 
by it. However, if requested, confidential information furnished by a member 
will not be disclosed where it would substantially damage the legitimate busi- 
ness interests of a commercial enterprise. 

Another intriguing aspect of the enforcement mechanism requires each mem- 
ber to take measures to prevent restrictive practices but only in accordance 
with its constitution or system of law and economic organization. [Emphasis 
added.] Here again the plan seems to provide an escape for countries which 
condone anticompetitive practices or which have nationalized industries. It 
will be recalled that no investigation is authorized where the practice in ques- 
tion is shown to have been specifically required by governmental measure. 
Under the enforcement procedure, even though charges have been established 
to the satisfaction of the representative body, the member involved is only 
expected to take steps to halt the practices involved in accordance with its 
economic organization. This phrase is not defined but presumably refers to 
the accepted economic practices of the country involved, regardless of how 
they may conflict with the basic objectives of the agreement. 

It is thus evident that the enforcement procedures would, for all practical 
purposes, be effective only against those nations which have antitrust laws, 
and which are enforced in a manner similar to those in the United States. 


SPECIAL PROCEDURES 


The agreement provides special treatment for services such as transportation, 
telecommunications, insurance, and banking. If one of these services is in- 
volved in a complaint, the affected member notifies the member under whose 
jurisdiction the service falls. The member having jurisdiction is then required 
to give sympathetic consideration to the charges and consult with the com- 
plainant, If the matter cannot be adjusted between the parties and if referred 
to the representative body, it will then be transferred to any existing inter- 
governmenal body empowered to deal with the problem. Where no such group 
exists, an attempt is made to remedy the situation by an international agree- 
ment. Here again members cooperate with due regard * * * to their legal 
and constitutional! systems. 

MISCELLANEOUS 


The agreement would become effective upon acceptance by 20 or more coun- 
tries having a certain percentage of the total value of world imports and 
exports. Any member may withdraw after a certain unspecified time, to 
become effective 6 months after its receipt. 

Provision is made for the creation of an advisory staff which will assist the 
representative body in its deliberations and decisions. This staff appears to 
have nearly unlimited authority to evaluate complaints and the representative 
body is required to take full account of the staff’s reports. Moreover, the body 
is empowered to conduct and publish studies dealing with virtually every facet 
of trade regulation. 

COMMENTS AND CONCLUSIONS 


The NAM has consistently advocated and supported measures designed to 
promote abroad our free, private, and competitive enterprise philosophy. The 
present proposal, however, does not appear to approach accomplishment of that 
objective. On the contrary, because of the various escapes open to enterprises 
operating in economic atmospheres opposite to our own, it seems that existing 
anticompetitive international or domestic agreements, and other restrictive prac- 
tices, will be left untouched. 

On the other hand, American businessmen, operating under antitrust laws 
which have no equivalent abroad, would properly continue to be subject to such 
laws. In addition, however, they would be under the hazard of having their 
activities investigated and remedial measures recommended by an international 
body composed mostly of members which have no trade regulation statutes 
comparable to our own. 

It is recognized that the agreement contains no sanctions even remotely com- 
parable to those found in our antitrust laws. In fact, it appears that at the 
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most an alleged violator would be requested to comply with the remedial action 
recommended, but only in accordance with the constitution or system of law 
and economic organization of his government, which may or may not correspond 
with the basic objectives of the agreement. Presumably, however, where 
nationals of this country are involved, our U. N. Representative would refer 
the matter to the Justice Department or the Federal Trade Commission for 
appropriate action pursuant to existing interpretations of our domestic anti- 
trust statutes. Moreover, considerable loss of good will could result from any 
adverse publicity emanating from proceedings conducted by the proposed inter- 
national body whether or not the charges are established. 

In conclusion, we do not believe that the basic objective of preventing and 
eliminating restrictive business practices in international trade can possibly 
be accomplished under the recommendations of the ad hoc committee. To the 
contrary, it is apparent that anticompetitive practices prevailing in other nations 
will either be sanctioned or left undisturbed by the draft agreement. Of even 
more importance, the proposal would permit foreign nations and nationals to 
use our antitrust laws as the basis for a complaint against American business- 
men engaged in foreign trade, but would not grant our citizens the same 
privilege. Such an anomalous situation places America’s foreign trade in a 
precarious position, making it subject to untold attacks while depriving this 
country and its business enterprises of the means of defense open to other 
nations. 

In view of the many fundamental defects in the proposed agreement, we urge 
the rejection of the ad hoc committee’s recommendations by the United States 
Representative to the U. N. Economic and Social Council. 


REPORT OF THE COMMITTEE ON INTERNATIONAL RESTRICTIVE BUSINESS PRACTICES 
OF THE AMERICAN Bar ASSOCIATION’S SECTION OF ANTITRUST LAW 


On the report of the United Nations Ad Hoc Committee on Restrictive Business 
Practices, February 1955 


RESOLUTION * 


“Resolved, That the American Bar Association opposes the adoption by the 
United States of the proposals in the report of the Ad Hoc Committee on Restric- 
tive Business Practices to the United Nations Economic and Social Council (for 
the reasons stated in the report of the association’s section of antitrust law, 
committeee on international restrictive business practices) and urges that at 
the spring 1955 meeting of the United Nations Economic and Social Council the 
United States express its refusal to be a party to such proposals; 

“Further resolved, That a copy of the resolution be sent to the Secretary of 
State and the United States delegate to the United Nations.” 

The section of antitrust law’s committee on international restrictive business 
practices has made a special study of the report of the Ad Hoe Committee on 
Restrictive Business Practices submitted to the United Nations Economic and 
Social Council in March of 1953 pursuant to a resolution of that Council. The 


Economic and Social Council will consider the report of the ad hoc committee at 
its regular meeting in May of 1955. 


I 


The basic proposal of the report of the ad hoc commitee is to establish in the 
United Nations, by agreement, presumably in the form of a treaty, an investiga- 
tive and regulatory tribunal—roughly patterned after the Federal Trade Com- 
mission of the United States—with jurisdiction over practices deemed by it to 
restrain competition in international trade. The report expressly acknowledges 
that it is “* * * based on the principles set forth in chapter V of the Habana 
Charter * * *,” The Habana Charter, signed March 24, 1948, by the United 
States and 52 other nations, has never been ratified by the United States. 

The proposed international agreement recommended in the report would create 
a tribunal empowered to investigate and hold hearings on complaints against 


1 Adopted by the American Bar Association on February 21, 1955, at the midwinter 
meeting in Chicago of the house of delegates. 
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practices which are alleged to have harmful effects on the expansion of produc- 
tion or trade. The member nations would agree to take appropriate action to 
prevent restrictive business practices found to have such harmful effects. These 
measures would be “carried out in accordance with their respective laws and 
procedures.” 

8 


We vigorously oppose cartels or any other commercial practices, domestic or 
international, public or private, which unreasonably restrict “the expansion of 
production or trade.” We urge that everything possible be done to eliminate such 
restrictive practices, especially where their prohibition would contribute to a 
more balanced and expanding world economy through greater and more efficient 
production, increased income and greater consumption, and the removal of dis- 
criminatory treatment in international trade. The proposal outlined in the 
report is ineffective to accomplish these purposes because it discriminates against 
private and in favor of public enterprises ; applies only to those countries having 
comprehensive systems of antitrust law; and the proposed organization, espe- 
cially in view of its composition and total lack of procedural safeguards, permits 
decisions that may be framed against a background of laws and customs wholly 
inconsistent with a free enterprise system as we know it. 


III 


We urge that the United States oppose the proposals contained in that report 
for the following reasons: 

First: The proposed agreement will not accomplish its purpose because its re- 
quirements are applicable to commercial enterprises only in those nations that 
have antitrust laws and enforcement responsibilities ; it would have little or no 
effect upon commercial enterprises in countries having less comprehensive laws 
or enforcement programs. 

The proposed agreement provides that each member government will place it 
into effect, and implement the tribunal’s decisions “in accordance with their re- 
spective laws and procedures.” 

Commercial enterprises in countries that do not have comprehensive antitrust 
laws and programs for their enforcement may carry on the practices enumerated 
in the proposed agreement because their governments lack the implementing 
legislation required to carry out the tribunal’s decisions. 

On the other hand, countries having comprehensive systems of antitrust laws 
and programs of enforcement will impose upon commercial enterprises in their 
countries all of the requirements of the proposed agreement. Governments and 
nationals of countries not having antitrust laws would therefore in all probability 
derive very real competitive advantages. 

The proposed agreement exempts practices “specifically required by govern- 
ment measures existing prior to the complaint.” In countries like the United 
States, relatively little commerce is subject to express regulation, while in other 
nations large segments of commercial conduct are subject to governmental regu- 
lation and thereby would be unaffected. Manifestly it is necessary to protect 
businessmen from international condemnation of action required by their govern- 
ment; but this provision with its varying application in different countries fur- 
ther demonstrates the impracticability of the proposal. 

Second: The proposed agreement patently discriminates against private enter- 
prise and in favor of government-owned or controlled enterprise. 

Without explanation, the proposed agreement sets dual standards for the treat- 
ment of private enterprise and nationalized or government-owned or controlled 
enterprise. For example, the agreement provides that investigations of the 
latter will not be conducted on the same basis as those affecting private concerns. 
The investigative procedures, including provisions which provide for publicity 
of the tribunal’s actions, are in effect waived at the outset in the case of public 
enterprise, and such concerns are afforded the benefits of a less harsh “consulta- 
tion procedure.” It is therefore unlikely that the commercial activities of busi- 
ness organizations in such countries as the Soviet Union would be the subject of 
an investigation under the proposed agreement. 

Furthermore, under the proposed agreement, each member has the irrevocable 
right of self-determination to “withhold information which the member considers 
is not essential to the organization in conducting an adequate investigation and 
which, if disclosed, would substantially damage the legitimate business interests 
of a commercial enterprise.” This requires that consideration be given to the 
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commercial character of the member nations with whom it is proposed that the 
United States enter into this agreement to regulate international trade. 

The philosophy of the proposed agreement seems fundamentally hostile to the 
competitive activities of private concerns. We can conceive of no justification 
for this approach. 

Third: No provision is made for procedural due process or for the selection of 
impartial judges. 

The proposal is that American businessmen may be tried before an interna- 
tional tribunal on charges that their private business arrangements and practices 
are unduly restrictive. 

A majority of the governments proposed to become “judges” on this tribunal 
would scarcely appear to be competent to pass upon the legality or propriety of 
competitive practices in the context of free competitive enterprise as we in the 
United States understand it. Many of these governments either forbid such 
enterprise in their own countries or have simply never witnessed it. 

The proposed agreement would prohibit various competitive practices which 
have “harmful effects” upon the “expansion of production or trade.” “Harmful 
effects” would thus be defined in each case against a background of perhaps 60 
different sets of laws and customs dealing with commercial activity. It is there- 
fore only fair to suppose that our principles of free enterprise, including the cri- 
teria in our domestic law governing antitrust and unfair competition, would 
seldom, if ever, be applied. 

We are also mindful that it is a fundamental tenet of our jurisprudence that a 
judicial system should be impartial and free of political and extrajudicial pres- 
sures. It is also basic that the trier of fact should be independent ; that he should 
represent no special interest in adjudicating issues on the merits. The report not 
only ignores these principles governing the qualifications of judges but expressly 
provides instead for “representatives” of various listed countries, all of which 
are engaged in world trade and which have their own interests. There is no safe- 
guard whatever against the possibility that each vote will be cast in a manner 
that is “representative” of the country’s own particular interest. There is no 
discussion of (and indeed the proposed machinery nowhere provides for) impar- 
tial adjudication on a record. 

Since decisions are to be made by the representatives of a majority of the na- 
tions represented and present, it is possible for questions having a significant 
impact upon large segments of world trade to be decided by representatives of 
nations which comprise as little as 2 or 3 percent of the world trade. 

Parties appearing before the proposed tribunal would not have access to the 
basic safeguards provided for in the first 10 amendments to our Constitution, and 
no review of the final decisions of the tribunal would be available. The proposed 
agreement is totally deficient in machinery assuring due process. Except for an 
“opportunity to be heard,” parties are not afforded those rights and privileges 
which we consider essential in our own country. The right to be represented by 
counsel, to cross-examine witnesses, and the like, are not included in the proce- 
dural provisions of the proposed agreement. 


IV 


There are, in addition, grave questions of constitutionality. Moreover, serious 
ambiguities and other deficiencies in form are apparent which would, we feel, 
necessarily lead to future controversy. 

The foregoing, however, are the more basic reasons why we feel that the 
United States should oppose the agreement. We earnestly feel that the dele- 
gation representing this Government in the Economic and Social Council should 
make known the basis of our objections to the proposed agreement. It should be 
made clear that we vigorously oppose restrictive business practices but that this 
proposal is not the way to eliminate them. 


Harold F. Baker, Ralph E. Becker, Bruce Bromley, Goldthwaite H. 
Dorr, Paul M. Duff, Hugh Fullerton, W. Wallace Kirkpatrick,’ 
Samuel K. C. Kopper, Lee Loevinger,’ Ellen L. Love, Robert A. 


Nitsche, Kenneth B. Ray, Julius J. Renninger,? John J. Scott, 
David C. Murchison, Chairman. 


2 Messrs. Kirkpatrick and Renninger did not participate. 
8 Mr. Loevinger dissents. 
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Mr. Murcuison. And I would like to ask that the very brief com- 
ments of the International Chamber of Commerce be received if that 
is appropriate, sir. 

The Cuarrman. All right, let that go in, too. 

(The document referred to is as follows :) 


COMMENTS OF THE INTERNATIONAL CHAMBER OF COMMERCE * 


1. The ICC has followed up its previous studies of the problem of international 
business agreements with a thorough study of the Draft Articles of Agreement 
drawn up by the United Nations Ad Hoc Committee on Restrictive Business 
Practices. It has reviewed the arguments to be drawn from experience for or 
against international business agreements and has compared the state of opinion 
and the legislation in a large number of countries. It has also taken into con- 
sideration other forms of restriction on international trade such as tariff pro- 
tection, exchange control, governmental bulk buying, price regulation, rationing 
and priorities. 

This review has increased the ICC’s doubts regarding the practicability of 
setting up a fair and legally effective system of international control in this 
field at the present time. The ICC is therefore putting forward its general ob- 
servations rather than submitting detailed comments on the draft agreement. 

2. At the present time there is no body of principles and criteria which can be 
accepted by a sufficient number of countries to allow of a precise definition of 
restrictive business practices or of an appraisal of the use—whether good or 
bad—made of these practices. Since national views differ widely on this sub- 
ject from one country to another it would be difficult for the proposed inter- 
national controlling organization to exercise its supervisory function equitably. 

3. The Draft Agreement moreover : 

(a) makes no allowance for the sharp differences in enforcement policies 
and powers of the member governments and this would make it even more 
difficult, if not impossible, to ensure general observance of the recommenda- 
tions of the international controlling organization ; 

(b) makes inadequate allowance for the special problems of economic 
adjustment that will arise in the course of further Huropean integration; 

(c) gives inadequate protection against the lodging of rash and vexatious 
complaints which could be an instrument of unfair competition in the hands 
of unscrupulous firms and a means of political propaganda against private 
enterprise ; 

(d) discriminates in effect between private enterprises and public enter- 
prises, and between restrictive practices concerning goods and those con- 
cerning services. 

4. In conclusion, the ICC is of the opinion that it is not possible at this point 
of time to recommend the formation of an international control organization, 
but that the question could be revived later in the light of a further realistic 
approach. 

Mr. Murcuison. First, by its letter and concept the agreement set 
forth in the report is not self-operative in condemning restrictive busi- 
ness practices which are shown to have harmful effects on the expan- 
sion of production or trade, but provides only that member nations 
will implement the tribunal’s decisions under it in accordance with 
their respective laws and procedures. The agreement would therefore 
apply only to countries having antitrust laws and enforcement pro- 
grams, principally to enterprises located in the United States, Canada, 
and possibly, to a lesser degree, in the United Kingdom. 

Officials of the Department of State have told me informally—and 
I don’t mean to use the word “informally” as some bureaucrats do— 
that at the present time, only Canada, and possibly the European 
Coal and Steel Community, have legislation comparable in effective- 


1 Resolution adopted by the Council of the International Chamber of Commerce at its 
81st session (Rome, April 12—13, 1954). 
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ness to the United States in the antitrust field. A number of other 
countries have anticartel legislation of one type or another, but in most 
cases it is relatively limited in se ope and effectiveness. 

Mr. Samuel K. C. Kopper, who has done a good deal of work in 
this field and is a representative of the International Law Association 
to the Nongovernmental Organizations Committee of the U. N. Eco- 
nomic and Social Council, has stated the following: 

It is true that there are many similarities between the laws of Canada and 
the United States on restrictive business practices but beyond that there is little 
similarity. Even though the United States and the United Kingdom have com- 
mon law backgrounds, it is obvious that there has not been a substantial amount 
of agreement between the two nations as to the nature of restrictive business 
practices or on how to deal with them either internally or in the international 
sphere.’ 

It is obvious that the agreement would have no application to the 
overwhelming majority of other proposed signatory nations, and 
nowhere is it provided or required that restrictive cartels, public or 
private, presently located in these countries, would be curtailed or 
eliminated. While the language of the report could well be construed 
as being in favor of greater and more widespread enactment of anti- 
trust legislation throughout the world, neither enactment nor subse- 
quent enforcement is required as a condition precedent to the operation 
of the agreement. 

Thus the agreement, and the actions of the supernational court it 
recommends, would be patently unequal in application. Certainly the 
ability to cooperate, as well as the willingness to do so, on the part 
of countries having different economic systems and no antitrust laws 
would appear to be a prerequisite to the adoption and practical success, 
not to mention fairness, of the plan. 

The Government of the Union of South Africa put it very well in 
commenting to the Secretary General on this same aspect of the pro- 
posal w hen it said: 


Economie experts themselves often differ in their attitudes toward monopoly 
in general, as well as in their interpretation of given situations. Not only can 
it be expected that om the technical level serious conflicts of opinion will arise 
between national investigatory bodies and the expert staff of the proposed agency, 
* * * but the differences between national attitudes to monopoly in various de- 
grees, and the institutional differences between the economies of members of 
the body, will almost necessarily frustrate attempts to take substantial action 
under the proposed agreement. 


In my personal view, if signatory governments had legislation pat- 
terned after or roughly approximating our Sherman Act, or would 
enact such legislation orior to the effectiveness of the agreement, dis- 
carding their nationalized operations and state control of commercial 
enterprises, the United States ought unequivocably to subscribe to the 
proposal. 

The CHarrman. Yes, because that would be an agreement of all 
nations to support one another in the enforcement of their own laws. 

Mr. Murcutson. Exactly. 

This rather utopian state of being is unfortunately far from realiza- 
tion. 

Second. The proposed agreement would discriminate outrageously, 
in my opinion, in favor of state owned or operated enterprises and 
against private concerns, 


* Statement of Mr. Samuel K. C. Kopper before the U. N. Economic and Social Council 
at its resumed 19th session, May 16, 1955. 
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For example, dual standards for investigative activity are proposed. 
Public enterprises are at the outset given recourse to a “consultation 
procedure” in the event complaints are lodged against them. Private 
concerns, on the other hand, are immediately made subject to the tribu- 
nal’s investigative procedures and the provisions relating to pub- 
licity. : 

In other words they publicize what I consider to be indictments 
and public reports, even though nothing is proved against the con- 
cerns in question. 

Furthermore, under the terms of the proposed agreement, com- 
plaints against a state owned or controlled enterprise cannot be filed 
except by governments. Complaints against private concerns, how- 
ever, can be filed by individuals or private groups. 

The proposed agreement further immunizes public enterprise by 
exempting practices specifically required by Government measures 
prior to the complaint. This added grant of sanctuary to public 
enterprise emphasizes a difference in treatment which I think is un- 
justified in any program designed to eliminate injurious practice and 
to foster compettion. 

A discriminatory approach such as this, which is marked more by 
its presence than absence in the agreement, is not supported by the 
traditional theories of monopoly and competition in this country. 
Business practices which are unduly restrictive should not be con- 
doned, and the fact that the offending cartel is public, instead of pri- 
vate, does not remedy the adverse effect on an otherwise free market. 

Third. There is a perceptible lack of basic procedural safeguards 
governing the operation of the tribunal. No provision is made con- 
cerning the rights of parties appearing before it. These rights, which 
are commonly accepted in the English-speaking countries, and con- 
sidered essential in our own, should certainly include the opportunity, 
for example, to be represented by counsel, to examine, cross-examine, 
and reexamine witnesses, and the like. 

The only language in the entire report is a short sentence which 
says that a reasonable opportunity to be heard will be granted. But 
that is the only thing appearing in the entire report on rights of 
parties. 

There are many other defects in the concept underlying the agree- 
ment. For instance, the draft agreement’s lack of provision for the 
selection of independent, impartial judges to pass upon matters 
brought before the tribunal is glaringly apparent. 

And TI would like to interpolate there. In the agreement, a copy of 
which I have here they use the term “representative body” to describe 
this big court that is going to operate. It would be composed of some 
61 nations and they would sit as a court. The proponents of the tri- 
bunal pretend it is a legislative body, yet it would sit in judgment on 
these big antitrust issues, and they use the term “representative body,” 
I suggest, to gloss over the judicial function which is really going to 
be performed. 

No provision is contained to provide for independent judges similar 
to those on the International Court of Justice or for instance at the 
Federal Trade Commission in our own country. At the Federal 
Trade Commission, there is a statutory provision providing that there 
shall be no more than a majority of one political party sitting on the 

67272—56—pt. 4 5 
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Commission at one time and each shall serve for 7 years. There is no 
comparable provision here. 

It would seem essential, especially in the field of business practices, 
for voting members of the tribunal to make their decisions impartially 
and on a record, rather than as representatives of a particular gov- 
ernment or interest. 

Senator Martin of Iowa, who has studied this subject and made a 
number of addresses about it on the Senate floor and elsewhere, said 
in a public address earlier this year: 

It is important that the people of the United States be familiar with this 
report and the pitfalls into which we can be led should it be adopted.* 

The most obvious of these pitfalls, as I have already suggested, 1 
that the international tribunal envisaged in the report would, in effect, 
be limited in its investigations and trials to citizens and concerns of 
the United States almost exclusively. 

If I may stop there just one moment, I would like to call to the 
attention of the Chairman, that on April 1, 1955, Senator Martin of 
Iowa reproduced in the Congressional Record the position or the 
statement made by the United States Representative to the Secretary 
General on this subject. 

By its very terms, the citizens and enterprises of virtually every 
other country are immunized—and permitted to engage in practices 
forbidden tous. <A policy leading to this rather strange, if not absurd, 
result might be acceptable should it produce a be neficial or happy 
ending at some future time. Unfortunately, however, no such ending 
can be anticipated. The public cartels of Europe and their govern- 
mental sponsors could hardly be expected to give up a profitable com- 
mercial advantage, especially when the agreement would contain no 
obligation on their part to do so. 

Thus, the draft agreement in its present conceptual form not only 
would maintain public cartels in their current posture, rather than 
eliminate them, but would likely promote their growth. Less competi- 
tion and higher prices could well be the eventual result, which is 
hardly an anticartel objective. 

Fortunately, the United States delegation to the Economic and 
Social Council in 1955 was well aware of this background. 

The CuHatrman. Wouldn’t such an agreement tend to promote in 
other countries a growth of cartel arrangements and a growth of 
either nationalized or partially nationally owned corporations, 
whereas the failure of that proposal might lead them in the other 
direction toward the adoption of a free competitive enterprise system 
such as we have ourselves ? 

Mr. Murcuison. Mr. Chairman, you put your finger on the strong- 
est point in this entire discussion. The proponents of the plan say 
on this very point that the United States should adopt a thing of this 
kind as a good example for others. It should subjugate itself to this 
agreement and in so doing make other nations feel we are willing to be 
regulated. The theory is that they will emulate us and adopt anti- 
trust laws. The contrary, as you suggest, is true. 

If they are exempt from the agreement and are, in effect, given a 
commercial advantage by the fact that they are not subject to this 


* Address of Hon, Tom Martin, of Iowa, before the Executives Club of Chicago, February 
11, 1955. 
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regulatory tribunal and permitted to engage in these cartels, they 
obviously are not going to give up the advantage. 

If anything it will tend to freeze cartel practices into a permanent 
pattern. It will promote them. Certainly it will not eliminate them. 

The Cuatrman. Wouldn’t it also cause other countries who might 
be interested to “get under the same umbrella” 

Mr. Murcuison. Yes, to get under the same ality The agree- 
ment has a sentence which says that no public enterprise will be 
investigated by this tribunal if it is required by yt to enter into a 
rentesceere arrangement prior to the lodging of a complaint. All 
that means is that a country on behalf of a semiqu isl public concern 
an pass a permissive edict. In many countries, it is very simple to 
a this, particularly behind the Iron Curtain. To get an edict or 
ukase requiring you to do something is not too difficult. You are 
right. 

Ifeaded by Preston Hotchkis, and assisted by such able persons as 
Mr. Joseph C. Hickingbotham, Mr. Nat King, and others in the 
Department of State, the delegation reversed our Government’s earlier 
stand and opposed the recommendations contained in the report. This 
turnabout was a difficult diplomatic operation, and Mr. Hotchkis and 
the entire Department of State should be commended for the ad- 
mirable way the matter was handled. United States opposition to 
international machinery of the type recommended was firmly and 
clearly stated. 

If I may, I would like to put into the record the statement of Mr. 
Hotchkis which he delivered on the floor of the Economic and Social 
Council of the U.N. 

The Cuarrman. That may go in. 

(The document referred to is as follows:) 


STATEMENT BY HoN. PRESTON HoTCHKIS, UNITED STATES REPRESENTATIVE IN THE 
ECONOMIC AND Socrat CoUNCIL, UNITED STATES MISSION TO THE UNITED NATIONS 
ON RESTRICTIVE BUSINESS PRACTICES, MAY 23, 1955 


Economic development throughout the world, increased international produc- 
tion and trade, with higher standards of living in all countries—these are among 
the general aims and objectives of my Government in its activities and dealings 
with nations. 

By the same token, any actions which to a considerable degree impede or pre- 
vent progress toward the realization of those aims and objectives are of concern 
to my Government. Therefore, the barriers which restrictive business practices 
interpose and the proposal of the Ad Hoc Committee for the control of such 
practices affecting international trade have been given the most serious con- 
sideration by the United States. 

Among other things we have examined the proposal in the light of our own 
experience and the attitudes toward such practices of the people of the United 
States. That suggests the question of what is the policy and practice of the 
United States in the field of restrictive business practices. In my country that 
refers more particularly to our antitrust laws which are designed to forbid such 
practices. 

The experience in my country with antitrust laws extends over a period of 
more than half a century. Under these laws and as part of a tradition extend- 
ing well back in our history we have developed a basic philosophy on this subject. 
It is a philosophy that has the deep-rooted support of our entire Nation. It is 
based mainly upon our dedication to the principles of free individual enterprise 
and our conviction that free and vigorous competition is essential to the validity 
and progress of our way of life. Conversely, monopolies and cartels are 
anathema to the people of the United States. 

There has recently been concluded a report of the Attorney General's National 
Committee to Study the Antitrust Laws in my country. This Committee was 
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composed of over 60 lawyers, economists, and other specialists chosen for their 
eminence in the antitrust field. The report of this Committee begins with this 
statement: “The general objective of the antitrust laws is promotion of competi- 
tion in open markets.” The report goes on to proclaim that “although many 
forces, and other Government policies have materially promoted our creative 
American economy, we believe the antitrust laws remain one of the most 
important.” 

This adherence to competition means that, in the United States, restrictive 
business practices are considered objectionable because they limit competition. 
This is not because we believe in competition for the sake of competition. Rather 
it is because we are convinced that competition is necessary over the long run to 
meet adequately the needs of consumers, to insure economic and technical 
progress, and to achieve the highest possible standard of living for all the people. 

Moreover, the United States antitrust laws are not merely laws on the statute 
books. They are vigorously enforced by the Department of Justice and the 
Federal Trade Commission. The beneficial effect of the antitrust laws on our 
economy cannot be measured solely in terms of court cases and administrative 
proceedings. Their presence on the statute books and the full knowledge that 
they will be effectively enforced provide strong deterrents to practices and 
behavior calculated to restrict competition. 

This, in brief, highlights the attitude of my Government toward restrictive 
business practices. 

Now I would like to turn to the basic problem presented by the report of the 
Ad Hoc Committee now under consideration. Simply stated it is whether the 
Ad Hoc Committee proposals for the establishment of international machinery 
would be practicable and effective in accomplishing the desired objective of 
eliminating restrictive business practices which interfere with international 
trade. 

The success of an undertaking of this kind depends fundamentally upon the 
extent to which we are all guided by a common economic philosophy. Similarly, 
that common economic philosophy must be implemented by comparable legisla- 
tion and enforcement. During recent years commendable progress has been 
made by a number of nations in developing effective programs in this field. 
However, it is the opinion of my Government that the essential degree of com- 
parability in national approach, legislation, and enforcement procedures has not 
at the present time been achieved. Indeed, the diversity which exists in national 
practice is clearly reflected in the report prepared by the Secretariat in 1953. 
Under the present circumstances my Government believes that to attempt to 
formulate and carry out a plan of international cooperation along the lines 
envisaged by the current proposals might well prejudice rather than promote 
the attainment of the desired objectives. 

In this connection I should like to refer specifically to one of the fundamental 
difficulties presented by the suggested agreement under consideration. The 
basic purpose of the agreement as set forth in article 1 would be that measures 
should be taken to prevent restrictive business practices affecting international 
trade “which restrain competition, limit access to markets, or further monop- 
olistic control whenever such practices have harmful effects on the expansion 
of production and trade.’ Hence the test would be not whether a practice 
restricts competition. Rather the standard would be whether the restriction 
of competition is harmful. Moreover, the draft agreement does not provide 
adequate guidance as to the criteria for determining whether restrictive business 
practices are harmful or not. 

My Government believes that a great deal of basic difficulty lies hidden in 
this word “harmful.” There is no consensus among nations at the present time 
as to its interpretation and meaning. So far as we can see, the test of harmful- 
ness contained in the proposals of the Committee could range as a matter of 
interpretation all the way from an approximation of the United States viewpoint 
to a general acceptance of restraints on competition as beneficial to trade. 
Jiven the wide differences of views among countries, it is therefore uncertain 
what would or could be done under this agreement. It is obvious that there 
would be uncertainty and misunderstanding. 

IT am emphasizing this point because I want to make it clear that the basic 
problem is not the wording of the proposed agreement or differences in economic 
and legal phraseology among countries. It is rather that a sufficient degree of 
agreement on fundamentals does not now exist. 

As time goes on we sincerely hope there will be progress in this field. Indeed, 
the modern industrial world is still in its infancy. Recognition of the scope of 
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restrictive business practices and the study of their implications is comparatively 
recent. The establishment of governmental programs to deal with them is 
relatively new. Few countries have had much experience with such programs 
to curb restrictive practices, and many nations have not yet made a beginning. 
Nevertheless, a great deal of progress has been made during the past decade. 
This progress is encouraging—and it is continuing. Many countries are now 
engaged in considering their domestic policies, and in developing legislation and 
administrative technique for dealing with problems of this kind. From this 
progress, which inevitably draws on the exchange of ideas among countries, 
it seems reasonable to expect that we shall gradually achieve a more common 
approach to this problem. 

In the meantime, the United States, though not supporting a proposal for an 
international organization as recommended by the committee, will continue 
to cooperate with other governments in dealing with restrictive business prac- 
tices. With growing awareness of the problem, much can be done through normal 
diplomatic channels and through technical assistance. 

In conclusion, the United States does not believe that a proposal of the 
nature set forth in the report of the Ad Hoc Committee should be adopted. But 
at the same time the United States believes that nations should continue to 
work for a solution to this problem—that the free countries of the world should 
cooperate in dealing with such matters when they affect their common interests, 
that each country should seek to develop effective national policies and programs, 
and that there should be a continuing exchange of views. This to the end that 
a greater knowledge and understanding of each other’s problems and experience 
in this complex field may in time develop a more nearly common approach and 
therefore more effective cooperation. 


As a result, the resolution adopted at the close of the May 1955 
session of the Council did not approve the report. Instead the resolu- 
tion made clear the Council’s recognition that comparable legal and 
economic systems must exist in the member nations before inter- 
national regulatory machinery of this type can be effective. It called 
for exchanges of information between countries and the sharing of 
“experience gained in countries having an established body of law 
and practices in this field.” 

Incidentaliy the State Department as I understand it regards this 
as a sort of point 4 program. 

They think we ought to have people go to Europe, or have Euro- 
peans come over here and discuss their system and our system. They 
think we should sell our concept of free enterprise. 

The exchange of information agreed upon is a healthy step in 
the direction of marketing abroad American ideas of free enterprise 
and the rules of the game of our national antitrust policy. 

In this connection, the resolution implements the Thye amendment 
to the Mutual Security Act of 1954 which provides that: 


It is the declared policy of the United States to encourage the efforts of other 


free nations * * * to foster private initiative and competition, to discourage 
monopolistie practices * * *, 


The resolution is also in keeping with President Eisenhower’s 
words: 


Our own interest clearly calls for a policy that will in time extend into the 
international field those principles of competitive enterprise which have brought 
our people great prosperity with freedom. 

While the report of the Ad Hoc Committee does not propose an 
effeetive means for promoting our private-enterprise system, and does 
not furnish a method by which our antitrust policy objectives can be 
achieved, this is not to say that constructive work in the international 
field cannot be accomplished in the future. 





1590 STUDY OF THE ANTITRUST LAWS 


Eventually, should other countries adopt competitive systems and 
antitrust laws akin to our own, some form of multilateral convention 
might be feasible. In the meantime much can be gained both at the 
national and international level from cooperative studies designed 
to ascertain and report the differences throughout the world that exist 
in legislation affecting business practices, and to explore ways and 
means of facilitating an exchange of ideas concerning the success of 
our own statutes and competitive system. 

The Cuarrman. Aren’t you up against the same situation, though ? 
It is very hard for representative governments and dictatorships to 
work out a modus oper andi. 

Mr. Murcuison. That is right. 

The Cuaman. You have the same situation with reference to 
business. Of course, in European countries, restrictive business prac- 
tices are so deeply ingrained and have gone on for so long I find 
a lot of foreign business people who w ould like to see a similar situa- 
tion to ours. They believe it would increase their productivity abroad 
by increasing competition and would make them economically more 
powerful. but certain groups in their own countries don’t want the 
change. 

Mr. Murcutson. There are some groups that have been making a 
real effort to do it to a limited extent. 

The Cuatrman. That is right. 

Mr. Murcutson. In Great Britain the rather well-known Monop- 
olies Commission has completed its report and submitted it to the 
Parliament. They discuss in the report resale price maintenance, price 
discrimination, and other practices, and this is very salutary. But 
in the debates on the subject in the House of Commons, the one thing 
that stands out probably more than anything is that neither the Labor- 
ites or the Conservatives want a system quite like we have in the 
United States. 

They just don’t want a private-enterprise system that operates in 
the same way. Sweden has done something, sir. They have anti- 
cartel legislation which, as I understand it, would require cartels to 
register and then I believe some distinction is made between a good 
cartel and a bad cartel. We don’t do that in this country. We have 
not yet anyway. So it is a very difficult situation. 

The Cuarrman. The crux of the whole thing is Government par- 
ticipation in business, That is the crux of the situation abroad that 
makes it rather dangerous. 

Mr. Murcuison. Exactly right, sir. 

The Cratrrman. And that goes back to the days of the absolute 
monarchs and the old trading corporations that were set up, in which 
the Crown was always given a sizable chunk of stock to go along. 

Mr. Murcuison. That is a very good analogy. 

The Cuarrman. Any questions? 

Mr. Murcutson. I was going to ask whether you would like to have 
the resolution that the Economic and Social Council passed this year 
on restric tive business practices. 

The Cuarmrman. I think it should go in, yes. 
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UNITED NATIONS ECONOMIC AND Socran Councit: RESTRICTIVE BUSINESS 
PRACTICES 


The Economic and Social Council— 


Having considered the reports prepared by the Secretary General and the 
{d@ Hoc Committee on Restrictive Business Practices, and the comments trans- 
mitted by governments, specialized agencies, intergovernmental organizations, 
and nongovernmental organizations pursuant to Council Resolutions 375 
(XIII) and 487 (XVI), 

Noting with satisfaction that these reports indicate that a number of gov- 
ernuments have undertaken new measures, or strengthened existing measures, 
to prevent or control restrictive business practices or their harmful effects; 
and that there is a growing awareness of the fact that, even though the pre- 
cise form or effect of restrictive business practices differs throughout the 
world, these practices may have harmful effects upon economic development, 
employment, and international trade. 

Recognizing that national action and international cooperation are needed 
in order to deal effectively with restrictive business practices affecting interna- 
tional trade, but taking into account the fact that international action in this 
field would not be effective without sufficient support by member states, 

1. Reaffirms its continuing concern with the existence in international trade 
of restrictive business practices which have harmful effects on the attainment 
of higher standards of living, full employment, and conditions of economic and 
social progress and development; 

2. Urges governments to continue the examination of restrictive business 


practices with a view to the adoption of laws, measures, and policies which will 
counteract such effects; 

3. Recommends to member states to continue to communicate to the Sec- 
retary General information concerning laws, measures, and policies adopted 
by them in respect to such restrictive business practices ; 

t+. Requests the Secretary General: 

(a) To circulate to member states any further information received from 
governments ; 

(b) To circulate to member states the views of appropriate intergovern- 
mental bodies and agencies in respect of this question ; 

(c) To assist in making such arrangements—at the request of interested 
governments—as may be appropriate to enable them to avail themselves of any 
opportunities to share the experience gained in countries having an established 
body of law and practices in this field; 

(d) To suggest further consideration of the matter at a later session of 
the Council; and for this purpose, to continue to summarize information con- 
cerning restrictive practices in international trade and to prepare a bibliogra- 
phy on the nature of restrictive business practices and of their effect on eco- 
nomic development, employment, and international trade. 

Resolution adopted at the 860th plenary meeting, May 26, 1955. 


Mr. Murcuison. I might call your attention to the provision that 
urges the United States and the officials of the Government to acquaint 
other countries with our system, too. It is right in there. 

Thank you very much. 

The Cuatrrman. Thank you very much, Mr. Murchison. 

Our next witness will be Mr. Sigmund Timberg. 

You have a prepared statement. You can submit it and point out 
the highlights of it or we will ask you questions or you can read it at 
your discretion. 


STATEMENT OF SIGMUND TIMBERG, ATTORNEY AT LAW, 
WASHINGTON, D. C. 


Mr. Timperc. My prepared statement is too long for me to read. 
will be happy to be interrupted for any questions that you thing will 
berelevant. IfImay,I should liket o highlight the statement. 
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The Cuatrman. But you would like to submit the complete state- 
ment for the record ? 

Mr. Timperc. Yes. 

(The document referred to is as follows :) 


Iam Sigmund Timberg, a practicing attorney in the District of Columbia. For 
5 years I was a member of the Antitrust Division of the Department of Justice, 
serving during most of that period as Chief of its Judgments and Judgment En- 
forcement Section. During World War II, I was with the Board of Economic 
Warfare, Foreign Economic Administration, and London Mission for Economic 
Affairs. In those connections I had considerable experience with international 
cartels and the role they played in our country’s procurement of critical and 
strategic commodities and in the Nazi penetration of the economies of western 
Europe. 

I am honored and gratified by this committee’s invitation to discuss the need 
for international cooperation in the prevention and control of restrictive busi- 
ness practices, and in particular the draft agreement for such cooperation spon- 
sored by the United Nations Ad Hoe Committee on Restrictive Business Practices. 
On the basis of my experience as secretary of that committee, I shall try to pre- 
sent some background information as to the problems faced and conclusions 
reached by the committee. I state, of course, only my personal views. 


The need for international antitrust 


First let me emphasize the great stake, in its own interest, that the United 
States has in persuading foreign governments to take action against monopolies 
and cartels, both within their own borders and on the international plane. In- 
ternational cooperation in antitrust enforcement promotes our national interest 
in three important areas: 

First, as a needed supplement to the largely ineffective enforcement of the 
Sherman Act against international cartels ; 

Second, as an important component of our foreign economic policy ; and 

Third, as an aid to the United States foreign trader and investor. 


The limited effectiveness of the Sherman Act against international cartels 


Despite the number of international cartel cases in recent years, the Sherman 
Act has functioned, and can function, with only limited effectiveness in the 
foreign field. The reasons for this are similar to those which explain the failure 
of the numerous State antitrust laws passed in this country prior to 1890 to 
cope with regional and national monopolies and trade restraints, and which 
made necessary the passage of the Federal Sherman Act. 

Let me bring this point home by briefly reviewing for you some of the main 
difficulties and complications that have impeded the overseas application of the 
Sherman Act: 

1. Personal jurisdiction over foreign defendants.—The first enforcement bar- 
rier is that of getting jurisdiction over the defendants. The Scophony and 
U. S. Alkali cases have given a liberal interpretation to the venue and personal 
service provisions of the Sherman Act so that any corporation which is ‘‘trans- 
acting business of a substantial character” within a Federal judicial district 
may now be sued under the act. Nevertheless, many corporations which restrain 
American foreign commerce do not satisfy this test, and so cannot be reached 
under the Sherman Act. 

When the courts decide that they have no jurisdiction over foreign antitrust 
defendants, the Government must dismiss its complaint. Illustrative of such 
situations are the Asbestos case of 1929 and the De Beers case of 1948 against 
several South African diamond mining companies. Quite recently, international 
protest and court rulings have resulted in the dropping of the two foreign defend- 
ants in the pending Oil Cartel suit. Even where the Government succeeds in 
establishing jurisdiction over the parties, as it did against Canadian Alcoa, this 
frequently takes place only after expensive and delaying jurisdictional objec- 
tions by defendants. 

The difficulty of establishing personal service explains why so many inter- 
national cartel cases involve foreign coconspirators who are not joined as de- 
fendants. For example, in the General Electric case, all of General Electric’s 
German, English, and other foreign cartel associates, with the exception of a 
Dutch firm that had established a factory in the United States during World 
War II, were immune from suit. The selective enforcement of the Sherman 
Act against foreign businesses that happen to get “caught within the jurisdiction” 
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pleases neither the United States defendants, nor the hapless foreign defendant, 
nor the antitrust enforcement authorities. 

2. Difficulties in obtaining evidence.—The second main obstacle is that of get- 
ting the evidence which will establish the antitrust violation. It is difficult and 
often impossible to obtain, by the use of American judicial process, business 
records located in a foreign country. The location of such records at a distance 
from the United States increases their unavailability, and facilitates their 
concealment, 

Moreover, national feelings are aroused in the process. When the Depart- 
ment of Justice some years ago tried to subpena Canadian records in connection 
with a newsprint investigation, the Province of Ontario enacted a statute making 
it a criminal offense to send any corporate records out of the jurisdiction in 
response to the request of any judicial, legislative, or administrative body of 
another country. This, of course, is an extreme example of the kind of resist- 
ance which one might expect abroad to an American court subpena. The more 
usual type of governmental protest is that which was registered in the Oil Cartel 
case. But quieter and more informal modes of resistance may also stump the 
antitrust investigator. 

Also, business records and statistics in foreign countries are generally not 
as comprehensive as in the United States, and may be so different in nature 
from those in this country as to be unreliable indicators of the business and 
economic facts relevant to antitrust violation. 

Last, the mere factor of geographic distance and transportation expense im- 
pedes the securing of relevant information, which frequently depends on the 
testimony of witnesses as well as on the existence of business records. 

3. Involvement of foreign governments.—Another impediment to antitrust en- 
forcement is the extent to which foreign governments may be involved in a cartel 
situation. Occasionally (and less often than most people think) cartel restric- 
tions are actually required by the laws of a foreign government. Under the 
American Banana case of 1909, such restrictions cannot be the basis of an anti- 
trust violation. The legal rule is a sound one, assuming that the defendants 
have not (as they did in the Sisal Sales case) solicited, or connived with, the 
foreign government to enact the laws upon which they rely to excuse their 
actions. But it does not aid antitrust enforcement. 

More often, foreign governments exert pressures or persuasions to business 
action that do not amount to outright requirement of such action. The practical 
compulsion behind such informal official conduct is bound, however, to throw 
some sand into the gears of this Government’s anticartel enforcement machinery. 
Moreover, in dealing with antitrust defendants operating under implied govern- 
mental approval or persuasion, the courts are faced with a difficult psychological 
problem. 

4. Proof of intent to restrain foreign commerce.—Certain language in the 
Aleoa case has been interpreted to mean that, where an alleged antitrust viola- 
tion takes place outside the United States and only foreign companies are in- 
volved, the Government must prove, not only an adverse effect on the foreign 
commerce of the United States, but also a specific intent unreasonably to restrain 
that commerce. This is not an unreasonable requirement, but it will not make 
it easier to convict foreign defendants, because a specific intent to restrain 
trade is hard to show in antitrust cases. 

5. Unavailability of extraterritorial remedies.—Finally, assuming an airtight 
antitrust case, in which all the parties involved are properly served as defend- 
ants, there would still remain a final obstacle to success in antitrust enforce- 
ment—the securing of satisfactory relief. This is the most important of the 
points I have mentioned, since failure to achieve adequate relief makes any anti- 
trust equity proceeding, however conclusively it establishes guilt, a waste of 
the Government’s time and money. 

In international cartel cases, effective relief may require that the court issue 
injunctions changing the foreign operations, affecting the foreign businesses, or 
disposing of the foreign properties of the defendants. American judges are 
reluctant, however, to go as far as they would in domestic cases, because of 
doubts they have as to the extraterritorial scope of their own jurisdiction and 
because of legal and practical difficulties that they think the defendants will 
encounter abroad. 

Moreover, court orders having extraterritorial effect can only be enforced 
through foreign courts. These courts are not obligated to give effect to a 
United States court judgment, but do so only out of comity or respect for the 
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laws of a friendly nation. As the Nylon Spinners case indicates, foreign courts 
may not be willing to give effect to an American antitrust judgment, because it 
reflects a public policy different from that of their own country and involves 
unfamiliar judicial remedies. Such unwillingness will be particularly evident 
where foreign vested property rights may be impaired by the operation of the 
American judgment. Accordingly, in international cartel cases the antitrust 
judge is deprived of that wide range of alternatives which enables him to give 
reasonably adequate relief in domestic antitrust cases. 

International antitrust as part of our foreign economic policy 

One of the major economic developments since World War II has been the 
recognition of the vital economic and political interest of this country in having 
the economies of our free world allies function free of cartel restrictions. Trade 
restraints diminish the amount of international trade, distort the balance of 
international payments, and impede general economic development. The more a 
country is enmeshed in cartel restrictions that lower production and manipulate 
price, the lower will be its volume of exports and hence the lower will be the 
volume of the imports it can absorb from the United States and other countries. 

Equally well recognized is the fact that business restrictions cause inflation, 
underconsumption and lowered standards of living, conditions which provide a 
fertile feeding ground for anti-American propaganda. Higher productivity is 
one of the best answers to Communist propaganda, which has made great capital 
of the failure of democratic governments to take vigorous action against monopo- 
lies and cartels. The presence of strong Communist parties even in Catholic 
countries like France and Italy is in large measure due to economic conditions 
attributable to the restrictive practices pursued by national industries. A dis- 
tinguished team of British industrial engineers recently concluded that the 
industry of this country was from one and one-half to three times as productive 
as that of the United Kingdom, and attributed this difference in relative efficiency 
in great part to the sharp and urgent competitiveness of the United States 
economy. 

Congress, in adopting by a bipartisan vote the Benton, Moody, and Thye amend- 
ments to the mutual security legislation, has recognized that restrictive practices 
in the economies of our free world allies lower national levels of production, and 
that this impairs the economic and military potential of those countries and 
thereby endangers our own defense. To quote from the Thye amendment: 

“The Congress recognizes the vital role of free enterprise in achieving rising 
levels of production and standards of living essential to the economic progress 
and defensive strength of the free world. Accordingly, it is declared to be the 
policy of the United States to encourage the efforts of other free nations to 
increase the flow of international trade, to foster private initiative and competi- 
tion, to discourage monopolistic practices * * *.” 


International antitrust as an aid to the United States foreign trader and investor 

The United States manufacturer, exporter, investor and taxpayer all have im- 
portant interests in the elimination of cartel restrictions in foreign trade and 
foreign countries. The chairman of this committee was among the first to bring 
graphically to the American public during World War II how the operations of 
foreign cartels succeeded in withholding needed commodities from American 
industry, or resulted in supplying such commodities at unreasonably high prices 
or on unfair terms. During World War II, the inability to procure critical and 
strategic materials in sufficient quantities struck at the very heart of our war 
effort. International cartel arrangements involving enterprises of totalitarian 
countries resulted in importing United States technological innovations to the 
Axis countries, without securing in return the technical developments originated 
in those countries. 

Since World War II, the tremendous increase in governmental overseas pro- 
curement has brought home to the Defense Department and the Foreign Opera- 
tions Administration the high cost of doing business with cartels. Only by elimi- 
nation of cartel restrictions can this Government be assured of multiple sources of 
supply, and can the cost of savings of competitive bidding accrue to the American 
taxpayer. 

The United States exporter would benefit, of course, from the elimination of 
the cartel barriers that keep him from entering foreign markets. Moreover, the 
exporter is caught between the jaws of stringent United States antitrust require- 
ments and countervailing foreign pressures and customs of a restrictionist char- 
acter. Any development that would upgrade foreign standards of commercial 
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behavior closer to the competitive norms of the Sherman Act would therefore be 
to his advantage. Not only would it relieve him from the conflicting require- 
ments of different business laws and traditions, but it would put him on a more 
equal commercial footing with his foreign competitors. 

As to the investor, the Randall Commission on Foreign Economic Policy has 
stated, in one of its few unanimous conclusions, that the existence of restrictive 
business practices “‘will limit the willingness of United States businessmen to 
invest abroad and will reduce the benefits of the investment from abroad to the 
economies of the host countries.” Foreign investment of American capital is 
much more than a matter of favorably appraising the physical resources and 
labor and consumer potential of a country. Such investment also involves a 
judgment that those physical and human resources will be developed by an 
enterprising management and a productive labor force that will not be inhibited 
by a restrictive and anticompetitive business environment. 


THE U. N. PROPOSALS FOR INTERNATIONAL COOPERATION 


The United Nations activity in the field of restrictive business practices was 
started primarily on the initiative of this country. In the fall of 1951 the United 
States introduced a resolution in the Economic and Social Council to establish 
an intergovernmental committee to make recommendations to the Council for 
the prevention and control of restrictive business practices in international 
trade. That resolution passed by a vote of 13 to 3, the 3 negative votes being 
those of the Soviet bloc, which took the position that the resolution was only a 
hypocritical facade designed to cloak this country’s efforts to increase the power 
and share of United States monopolies in international trade. 

The intergovernmental committee appointed pursuant to the resolution con- 
sisted of 10 nations—the United States, United Kingdom, France, Canada, 
Belgium, Sweden, Mexico, India, Pakistan, and Uruguay. Six of them were 
highly industrialized countries and 5 were among the 7 top foreign-trading 
countries of the world. The chairman of the committee was a leading name 
Swedish economist and industry adviser and author of an outstanding study on 
Growth and Stagnation in the European Economy, and is now a member of the 
Freedom of Commerce Board, an official Swedish antitrust agency established 
in 1953. The vice chairman of the committee was Chairman of the Inter- 
American Economie and Social Council, and is now Uruguay’s Minister to 
Sweden. 

The acting chairman, who presided over 2 of its 4 long sessions, was in the 
highest level of the Belgian Government and administered some of Belgium’s 
most important economic policies. Canada was represented by the head of its 
antitrust department and this country by the Chief Economist of the Federal 
Trade Commission. France’s representative is now the United Nations Under 
Secretary for Economie and Social Affairs. The other countries were repre- 
sented by officials who had important responsibilities in connection with foreign 
trade, such as Commercial Counselor, Consul General, or within the Board of 
Trade or Foreign Officers of their respective countries. All personnel representa- 
tives operated under specific instructions from their national governments. 

I have gone into the composition of the U. N. committee in some detail, because 
the draft articles of agreement relating to the administration of the U. N. pro- 
posals was the work of this talented group. Such a committee, composed pre- 
ponderantly of representatives from industrial countries, could hardly fail to be 
aware of the fact that vital trading and economic interests were involved; that 
commercial interests and national prestige could be needlessly damaged by 
irresponsible or politically motivated complaints or publicity; and that there 
were risks in allowing countries with a small share in world trade to control 
international policies in this delicate area. It therefore sought to safeguard 
against these contingencies by making various organizational and procedural 
recommendations, concerning such matters as independent, impartiality, and 
competence on the part of the personnel that would administer the proposed 
program of international cooperation, the role to be played by countries of chief 
economic importance in international trade, and fair procedures for investigating 
the facts and reviewing and publicizing reports. 


Coverage of the U. N. draft agreement 


1. Definition of restrictive business practices——The draft agreement prepared 
by the U. N. committee deals with restrictive practices, which are defined as 
“business practices affecting international trade which restrain competition, 
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limit access to markets, or foster monopolistic control” (art. 1, par. 1). Re- 
strictive business practices are not only defined, but are specifically listed, as 
embracing exclusion from markets or dividing markets, price fixing, price dis- 
crimination, limitations of production, and specific types of patent, trademark, 
and copyright abuse (art. 1, par. 3). This enumeration seems to me to cover 
adequately the main areas to which this country’s enforcement of the Sherman 
Act in international trade has in the past been directed. 

2. Limitation to international trade.—The U. N. committee’s recommendations 
relate only to practices engaged in by enterprises which “possess effective control 
of trade among a number of states in one or more products” (art. 1, par. 2 (¢)). 
This insures that no international body will be concerned with business restric- 
tions of purely national significance, falling within the domestic jurisdiction of 
national governments. As a jurisdictional guidepost, it compares favorably 
with the standard of the Sherman Act requiring that the trade and commerce 
restrained be “among the several States and with foreign nations.” 

3. Inclusion of public commercial enterprises —The draft agreement covers 
the activities of public, as well as private, commercial enterprises (art. 1, par. 
2 (b)). Public commercial enterprises include government monopolies and 
state trading enterprises. 

There are only two insubstantial differences in the treatment accorded to 
public and private enterprises. Let us assume that the General Services Ad- 
ministration was involved in an alleged restrictive practice in the importation 
of some critical material from a foreign country. First, a complaining govern- 
ment would have to bring its complaint in its own behalf, and not merely in 
behalf of its nationals. Second, the complaining government would have to 
take the matter up in the first instance on an informal basis with the United 
States Government, which controls the General Services Administration, so as 
to exhaust the possibilities of rectifying the situation expeditiously and without 
fanfare. In cases involving complaints against private enterprises, governments 
may (but are not required to) resort to such informal consultations. Once 
informal consultations fail, a complaint against a public enterprise is handled 
exactly as is one against a private enterprise. 

4. Exclusion of practices specifically required by governments.—There is ex- 
cluded from the scope of the investigatory procedure—which lies at the heart of 
the U. N. proposals—restrictive practices which are specifically required by 
governments. The rationale of this provision is that practices which are specifi- 
cally required by a government cease to be the voluntary action of the enterprises 
involved and become acts of state, which are removed from the sphere of anti- 
trust enforcement activity. For example, in this country, if an airline or ship- 
ping company is required by the Civil Aeronautics Authority or the Maritime 
Commission to engage in a restrictive practice, it cannot be charged with an 
antitrust violation. 

The U. N. committee very carefully limited this exemption. First, it does 
not extend to practices that are tolerated, encouraged, permitted, or even author- 
ized by foreign governments; clear legal evidence of an express government 
requirement, in the form of a law, order or decree, is necessary. Second, the 
exemption is limited to a restrictive practice that is specifically required “in 
all countries in which it is found to exist”; thus, a practice required by the 
Mexican, but not by the United States Government, could be investigated under 
the agreement. Third, even where an investigation is discontinued, the agree- 
ment provides for bringing the matter to the attention of the governments and 
intergovernmental bodies concerned, along with relevant observations. 

Mandatory (as opposed to permissive) cartels are currently the exception 
and not the rule. Foreign governments may tolerate and sometimes encourage 
-artel practices, but they rarely compel them. In short, the exemption of govern- 
mentally required practices from the agreement will probably prove to be a quite 
limited one. 

BASIC APPROACH OF THE U. N. DRAFT ARGEEMENT 


The U. N. draft agreement is an instrument of international cooperation, not 
a grant of international sovereignty. The agency which is to administer the 
agreement is not given any judicial, legislative, or other sovereign powers. It is 
to achieve the purposes of the agreement by three main procedures: 
1. Consultation, involving the arranging of consultation among the gov- 
ernments involved in a restrictive practice, to see whether the matter can 
be remedied informally (art. 2) ; 
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2. Study, involving research into and reports on general and specific topics 
related to business restrictions, e. g., incerporation laws, market procedures 
(art. 4) ; and 

3. Investigation, involving the formal investigation of properly substan- 
tiated complaints filed by governments (arts. 1, 3, and 5). 

The draft agreement deals mainly with the trade in products, but also makes 
provision for a special procedure applicable to services, such as transportation 
and communications (art. 8). It also provides for cooperation with and among 
governments and intergovernmental bodies (arts. 6 and 9). 


Investigation procedure 


The most important and only really controversial function under the agree- 
ment is the procedure for the investigation of complaints of restrictive business 
practices. Such investigation takes place only if the enterprise or enterprises 
engaging in the practice “possess effective control of trade among a number of 
countries in one or more products” (art. 1, par. 2 (c)), and if a written com- 
plaint by a government contains information giving a substantial indication as 
to the nature of the practices complained of and the reasons for alleging that 
those practices “have harmful effects on the expansion of production or trade,” 
in the light of the general objectives of the draft agreement (art. 3, par. 2; 
art 1, par. 1). 

The end result of the investigation of a particular complaint is the issuance, 
by the international investigating agency, of a report. This report examines, 
analyzes and sets out the information received; determines whether the com- 
plained-of practice has had, has or is about to have harmful effects within the 
meaning of the draft agreement; and makes recommendations in appropriate 
cases to the governments involved as to remedial measures (art. 3, pars. 6, 7, 
and 8; art. 15, pars. 4, 5, and 6; art. 16; art. 17; par. 52 of the Ad Hoc Com- 
mittee’s report). The report by itself has no sanction except the informal one 
of publicity. However, governments adhering to the draft agreement are obli- 
gated to supply the information needed by the agency; to take appropriate 
action to implement the remedial measures recommended to them by the agency ; 
and to keep the agency posted on their compliance. 


Obligations of adhering governments 


The functioning of the draft agreement depends, as in the case of all inter- 
national treaties, on the parties living up to their commitments to cooperate. 

Paragraph 1 of article 1 of the draft agreement contains an unqualified obli- 
gation on the part of governments to “take appropriate measures and * * * 
cooperate with other members and the organization to prevent, on the part of 
private or public commercial enterprises, business practices affecting interna- 
tional trade which restrain competition, limit access to markets, or foster 
monopolistic control,” whenever such practices have the prescribed harmful 
effects. 

Paragraph 2 of article 5 requires each government to “make adequate arrange- 
ments for presenting complaints, conducting investigations and preparing infor- 
mation and reports requested by the organization.” Paragraph 3 of the same 
article requires governments to “furnish to the organization, as promptly and 
as fully as possible, such information as is requested by the organization for 
its consideration and investigation of complaints and for its conduct of studies 
under this agreement.” 

The obligation of governments to give information to the international agency 
is qualified by only two provisos ; 

1. A government may withhold information which it “considers is not 
essential to the organization in conducting an adequate investigation and 
which, if disclosed, would substantially damage the legitimate business inter- 
ests of a commercial enterprise” (art. 5, par. 3). 

2. A government is not required “to furnish any information the disclosure 
of which it considers contrary to its essential security interests” (art. 5, 
par. 8). 

Under paragaph 1 of article 5, a member government is obligated to “take alt 
possible measures by legislation or otherwise, in accordance with its constitution 
cr system of law and economic organization, to insure, within its jurisdiction, 
that private and public commercial enterprises do not engage in” restrictive 
business practices which have harmful effects, and to “assist the organization 
in preventing these practices.” Also, in paragraph 5 of the same article, govern- 
ments are obliged to “report fully any action taken, independently or in concert 
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with other members, to comply with the requests and carry out the recommenda- 
tions of the organization.” 

In implementing the international organization’s recommendation, a signatory 
government is given the discretion to proceed “in accordance with its constitution 
or system of law and economie organization.” Given the natural concern that 
our country has for the constitutional and legal procedures that make antitrust 
enforcement both effective and fair, this is a perfectly normal and reasonable 
reservation. Doubtless other governments feel the same way about their legal 
systems as we do. For example, the constitutional order of Sweden may permit 
it to enforce by royal decree, and that of the United Kingdom may authorize 
it to impose by an order of the Board of Trade based on a report to Parliament, 
a remedy which in this country might call for the institution of a court or Federal 
Trade Commission proceeding. Similarly, the history of antitrust enforcement 
in this country demonstrates that there are frequently alternative methods of 
achieving the same ultimate economic result, some of which impose less strain 
than others on the existing economic organization. 


ADMINISTRATIVE IMPLEMENTATION OF THE U. N. AGREEMENT 


The international agency which would administer the draft agreement is an 
instrumentality of international cooperation, not an organ with sovereign judi- 
cial, legislative, or executive powers. This is a necessary concession to national 
sovereignty. To secure the approval by the United States of any international 
program in this field, it is necessary to assure, as the draft agreement does, that 
the Sherman Act will not be modified in its letter or abated in its enforcement, 
and that restrictive business practices will be investigated, and remedies applied 
to condemnable practices, in accordance with the Constitution and legal system 
of this country. 

The functions of obtaining evidence and of correcting pernicious restrictive 
practices are entrusted in the final analysis to national governments, not to the 
international agency. The international agency has no subpena power and has 
weak enforcement sanctions, but it has no occasion to use such power or sanctions. 
The tangible outcome of the agency’s activity is an advisory report (like a Federal 
Trade Commission proceeding. Similarly, the history of antitrust enforcement 
ures. However, there are assurances in the draft agreement that the analysis 
will be heeded and the recommendations complied with. Those assurances are 
to be found, first, in the specific obligations of governments to cooperate in the 
work of the agency, which have just been set forth, and second, in the publicity 
that the agency’s reports will receive. 

While the international agency was given no judicial powers, the United Na- 
tions Committee spent a great deal of time on administrative procedures which 
would prevent the bringing of frivolous, harassing, and politically inspired com- 
plaints. Accordingly, the draft agreement provides for an adequately staffed 
executive secretariat to examine complaints, check whether they contain a pre- 
scribed minimum of information as to the nature and effects of the complained 
of practices; request supplemental information where needed; and screen out 
those complaints that are frivolous or do not meet the minimum jurisdictional 
prerequisites of the agreement. The executive secretary is then to advise the 
representative body or executive board of the agency (its political organ) whether 
the complaint satisfies prima facie the conditions laid down in the draft agree- 
ment. The investigation would then proceed only if the representative body does 
not disagree with the advice of the executive secretary. There is thus a double 
check on the bringing of inappropriate complaints, first at the level of an inde- 
pendent secretariat and then at a more political level. 

The committee also realized that the reports of the agency, the end products of 
its investigations, would command respect and acceptance only to the extent that 
they were carefully, objectively, and impartially prepared by competent and 
experienced people, on the basis of fair procedures. The preparation of the 
reports was therefore made the special responsibility of an advisory staff of inde 
pendent experts, selected for “their competence, integrity, open-mindedness, and 
impartiality as individuals.” Provision was also made for affording the involved 
enterprises and governments a “reasonable opportunity to be heard,” both by the 
staff and by the representative body. Furthermore, it is reasonable to assume 
that the international agency will, of its own volition, adopt further rules de- 
signed to protect commercial enterprises the activities of which it is examining. 

The committee’s proposals also contemplate a representative body, consisting 
of representatives of the adhering governments, and a much smaller executive 
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hoard, to which the representative body will delegate important powers. In the 
composition of this executive board due weight must be given to the countries 
of “chief economic importance,” particularly in international trade. The national 
representatives on these bodies will supply the element of political insight, prac- 
ticability, and negotiability that is indispensable (even in domestic antitrust 
procedures) to the working out of acceptable ultimate conclusions and effective 
remedial programs. 

The situation under the draft agreement seems to me analogous to that whereby 
the report of an administrative commission is prepared in this country; a quali- 
fied and nonpartisan staff prepares the original draft of the report, which is then 
reviewed by a politically responsible and responsive commission. It is my ob- 
servation that, on the international as well as national scene, there is a coopera- 
tive interaction between the policymakers and the research staff. National 
representatives, as well as politically appointed commissioners, are concerned 
with major policy matters and accept to a surprising extent the work of their 
staff. Perceptive staff work helps smooth out the difficulties, and reconcile the 
differences, of the more politically oriented international representative body or 
national commission. 


PRESENT STATUS OF THE U. N. DRAFT AGREEMENT 


The State Department has this past spring withdrawn the support of this Gov- 
ernment from the U. N. committee’s proposals. In so doing it has stressed the 
desirability of continuing international cooperation in this area, but the only 
specific measures of cooperation which have been endorsed are along modest 
informational lines. 

The reversal of the United States position on the draft agreement will, in 
my judgment, have an adverse effect on the achieving of the foreign economic 
policy objectives expressed in the Thye amendment, and still currently voiced 
by the State Department. It took place at a time when both the United States 
individually and the Economie and Social Council collectively recognized that 
the gap between United States and foreign antitrust standards was being nar- 
rowed. The industrial countries of Western Europe are more dependent on 
foreign trade than are we, and it is hard, if not impossible, for their governments 
to secure the adoption of adequate domestic antitrust legislation unless they 
have some sort of corresponding international antitrust program. Any action 
by this country discouraging such an international antitrust program can only 
aid the pro-cartel forces abroad, and make more difficult the task of the liberal, 
progressive European statesman, economist, and business leader who would like 
to curb harmful restrictive business practices. 

A majority of the Attorney General’s National Committee To Study the Anti- 
Trust Laws took the view that the U. N. draft agreement was not within the 
Committee’s jurisdiction. The pros and cons of this attitude are, at this point, 
rather academic. A considerable minority, including Dean Rostow, of the Yale 
Law School, and a former head of the Antitrust Division, Wendell Berge, felt 
that it was most important for the United States to continue to work for the 
ratification of the draft agreement and not to abandon its prior initiative. For 
reasons which I shall discuss shortly, the State Department's decision to drop 
this vital element of our antitrust policy must be viewed as an unwisely retro- 
sressive step. 

WORKABILITY OF THE U. N. DRAFT AGREEMENT 


The State Department's justification for its current position is that the lack 
of comparability among natiogal approaches, legislation, and enforcemen pro- 
cedures was such that the draft convention “might well prejudice rather than 
promote the attainment of the desired objective” of eliminating restrictive busi- 
ness practices which interfere with international trade. The attack is not 
directed at the agreement itself, but at the deficiencies of national antitrust legis- 
lation. According to the State Department, “the basic problem is not the word- 
ing of the proposed agreement or differences in economic or legal phraseology 
among countries. It is rather that a sufficient degree of agreement on funda- 
mentals does not now exist.” 

In short, the State Department position is that the gap between the antitrust 
standards of this and other governments is so broad as to render the U. N. draft 
agreement unworkable. The validity of this position depends on the answers to 
2 questions which shall be dealt with in the next 3 sections of this statement: 

(a) How wide is the gap between United States and foreign antitrust 
practice today? 





1600 STUDY OF THE ANTITRUST LAWS 


(b) Would the U. N. draft agreement narrow the gap by lowering United 
States antitrust standards or by raising the antitrust standards of other 
nations. 


The gap between United States and foreign antitrust policies 

The existence of great disparities in present day national policies and measures 
concerning restrictive business practices is indisputable was recognized by the 
United Nations committee and is amply substantiated by at least two U. N. staff 
reports. We should, however, avoid too smug notions of this country as dwell- 
ing on a high plateau of competitive perfection while the rest of the world re- 
sides in the sunless valleys of restrictionism and cartelization. A proper per- 
spective would reveal that, in the international field, United States legislation 
has seriously curbed the play of competitive forces with respect to the important 
services of shipping, air travel and transport, marine insurance and telecom- 
munications. This is important to some countries. India sometime ago in- 
dicated that a convention restricted to products and not embracing services was 
of limited use to it, and Belgium has only recently regretted the omission of 
services from the scope of the Ad Hoc Committee’s proposals. 

As regards international trade in products, this country has the Webb- 
Pomerene export associations which, whatever one thinks of their economic 
justification, are basically selling cartels. This Government’s involvement in 
the importation of critical and strategic materials from abroad and in the ex- 
portation of United States agricultural products has drastically curtailed the 
free play of competition in many markets, as has the Defense Production Act. 
Moreover, the institution of more than 40 international cartel cases by the Anti- 
trust Division since the end of World War II would seem to be more than a sur- 
face indication that United States firms in nonregulated industries engage in 
anticompetitive practices. 

On the other side of the coin, as was noted by the United States delegation to 
ECOSOC, there has been encouraging and continuing progress in many countries 
in the development of legislation and administrative techniques for dealing 
with restrictive business practices. For example, while the present administra- 
tion is still in the process of recommending the repeal of legalized resale price 
maintenance, Sweden, Canada and, to some extent, France have outlawed the 
practice. While patent suppression in this country can be attacked only by the 
cumbersome process of bringing an antitrust suit involving the abused patents, 
practically all the other countries of the world have in their patent statutes 
direct sanctions against such abuse. The antitrust reports that have been issued 
in the past half-dozen years by the United Kingdom Monopolies and Restrictive 
Business Practices Commission, established in 1948, compare favorably with 
those put out by the Federal Trade Commission. Sweden, which already had 
far-reaching requirements for the registration of restrictive business practices, 
has established a Freedom of Commerce Board, which has already succeeded in 
eliminating many restrictive agreements. The Netherlands Government has 
recently required N. V. Phillips to lower its prices, and stop certain exclusionary 
and discriminatory practices. The European Coal and Steel Community is cur- 
rently establishing a free market covering the coal and steel industries of six 
European countries, and fighting against cartel agreements that restrict compe- 
tition within that common market. The Government of Western Germany has 
made an extremely forceful effort to liberalize what had been considered one of 
the most cartelized economies in the world, and a great measure of that coun- 
try’s startling economic recovery is due, I think, to this effort. The new Italian 
Government has also promised antimonopoly action. In addition, promising 
legislation has been adopted in Norway, Irelands and South Africa and has been 
under active consideration in Belgium, France, the Federal Republic of Germany, 
the Netherlands, Denmark, and Finland. 

A rule of reason for the United States foreign trader—Proof of harmful effects 

Since such great differences in antitrust approach exist between the United 
States and other countries, it is rather surprising that the draft agreement re- 
flects only a single fundamental concession on the part of the United States to 
countries which do not bring to the problem of restrictive business practices this 
country’s detailed experience and strong predisposition against monopoly and 
private trade restraints. Certain restrictive business practices which in the 
United States are traditionally regarded as illegal per se are, under the agree- 
ment, to be banned if they have harmful effects on the expansion of production 
and trade, viewed in the light of certain broad objectives. This opens the door 
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for a much more detailed factual and economic examination of the effect of a 
business restriction on the public interest than would be permitted in a Sherman 
Act proceeding. It does not, however, involve as much examination of economic 
effects as has been recommended by some United States advocates of expansive 
notions of workable competition and of the rule of reason. 

The draft agreement therefore involves a departure from accepted Sherman 
Act doctrine, but it represents the maximum commitment against restrictive 
business practices that seemed capable of obtaining unanimous support. It is 
unrealistic to expect, much less to demand, that other countries uncritically and 
immediately adopt the antitrust system as we apply it in the United States; 
other countries must be free to enact at their own pace the type of antitrust 
laws and controls over monopoly that conform to their views of enlightened pub- 
lic policy. However, except for this test of harmful effects, the main features of 
the draft convention reflect the general outlines of restrictive business practices 
as they are customarily viewed in this country; norms of impartial, orderly, and 
intelligent administration, phrased almost in the language of the Anglo-American 
administrative process; and the commonly felt necessity for preserving the do- 
mestic jurisdiction of national governments. And the requirements that the 
international agency consider the harmful effects of a restrictive practice before 
condemning it will give to United States foreign business a broader rule of rea- 
son than is available under the Sherman Act. It will afford the foreign trader an 
opportunity to show how challenged practices have beneficial effects on produc- 


tion and trade, and the conflicts, if they exist, among different national antitrust 
policies. 


Bridging the antitrust gap through the U. N. draft agreement 


As stated earlier, governments adhering to the draft agreement are obligated 
to adopt investigative measures that will enable them to supply the international 
agency with the information needed to analyze complaints of restrictive business 
practices and to make intelligent recommendations. They also bind themselves 
to make adequate provision in their legal system for putting the agency’s remedial 
recommendations into operation. They undertake to keep the international 
agency posted on their compliance with the agency’s recommendations. More- 
over, under the agreement, diverse national conceptions of harmful effect are 
harmonized in a uniform standard. 

Under the circumstances, the effect of the draft agreement will be to raise 
the less strict standards of antitrust enforcement currently prevailing in other 
countries. Once the agreement is in effect, United States antitrust standards 
are to be measured, not against the currently inferior standards of other gov- 
ernments, but against the uniform minimum standard of the draft agreement. 
The achieving of such an upgrading of national antitrust performance levels 
would, for reasons already stated, be a valuable contribution to this country’s 
foreign economic policy and its national interest. 

Moreover, I think that the draft agreement will in this respect also operate to 
the advantage of the United States foreign trader. It is quite clear that the en- 
forcement of the Sherman Act will in nowise be affected by the draft agreement. 
Article 7 of the draft agreement specifically provides that: ““No act or omission 
te act on the part of the organization shall preclude any member [government] 
from enforcing any national statute or decree directed towards preventing 
iuonopoly or restraint of trade.” 

Since the United States foreign trader remains subject to the strict regime of 
the Sherman Act, whatever discriminatory disadvantage now exists with respect 
to the traders of other countries will in nowise be increased. Any raising of the 
levels of antitrust enforcement abroad can only serve to close the gap. 


ADVANTAGES OF THE DRAFT AGREEMENT 


The advantages for the United States Government of the program of interna- 
tional cooperation contemplated by the U. N. draft agreement can be summarized 
as follows: The thwarting by foreign governments of this Government’s inves- 
tigative processes would be replaced by a treaty obligation to supply information 
io an international agency. The refusal of foreign courts to recognize the extra- 
territorial orders of United States courts would be replaced by an affirmative 
commitment to cooperate to effectuating the recommendations of the interna- 
tional body. Enterprises and activities not subject to the jurisdiction of the 
Sherman Act but involved in cartel restrictions could be exposed to publicity 
and remedial action. International frictions and resentments resulting from 
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the exercise of extraterritorial jurisdiction would be eliminated. And yet there 
would be no lowering of antitrust standards, because the status of the Sherman 
Act would be unaltered; international action would be an administrative sup 
plement to, not a statutory displacement of, the Sherman Act. 

For the perplexed United States foreign business enterpriser, the general ad 
vantages are: The manufacturer and importer, who must sell in a largely com 
petitive market, would obtain access to such foreign-produced raw materials 
and other commodities as were cartel-controlled on more equitable and reason- 
able terms. The investor would be more able to count on placing his capital in 
a dynamic and expansive economy. The exporter would be able to enter markets 
hitherto closed to him. United States traders doing business abroad under the 
present scheme of things must explain their problems and justify their actions 
to national courts which are legally committed to an antitrust policy that busi 
nessmen feel takes inadequate account of the business and legal realities of trade 
in foreign lands. Under the U. N. proposal, they would be given a forum in 
which they could present conflicting economic considerations and the divergent 
legal rules of the countries involved. 

In considering any proposal for international economic cooperation, we can- 
not ignore the responsibilities imposed on this country by its position of moral 
and economic leadership in the free world. Basie to that position is our 
grasp of the galvanic potentialities of competition and free enterprise. In 
less than 2 years since January 1, 1953, some 20 countries and the European 
Coal and Steel Community reported to the United Nations noteworthy develop- 
ments in the field of controlling restrictive business practices, but this is a 
trend that could be easily nipped in the bud by our inaction or indifference. 
In countries which are as largely dependent on foreign trade as are our Euro- 
pean allies, some kind of international machinery for helping to free inter- 
national trade from cartel restrictions is prerequisite to effective domestic 
antiecartel measures. Accordingly, we must take heed lest the withdrawal of 
United States support from any international project in this area be inter- 
preted as evidence of a general slackening of our enthusiasm for the competi- 
tive way of life, weaken the industrial and military potential of our free world 
allies, and lose friends for us abroad. 


LEGISLATIVE RECOM MENDATIONS 


It is obvious from what I have just said that my attitude toward the con- 
trol of international cartels is a bullish one—that I am for raising the anti- 
trust standards of other countries to our own level, rather than lowering our 
competitive ideals as a concession to more restriction-ridden countries. This 
attitude is reflected in the three legislative recommendations I am about to 
make. 


Repeal of Webb-Pomerene Act 


My first recommendation relates to the repeal of the Webb-Pomerene Act 
That act, which authorizes American firms to combine in selling cartels, pro- 
vided certain conditions are satisfied, was enacted in 1918 as a purely de- 
fensive measure, to counteract the economic power of European buying cartels. 
It is a clear negation of the Sherman Act philosophy. It represents a princi- 
ple of retaliation—meeting an existent foreign evil by creating a new domestic 
one—that the United States is fighting to eradicate from the foreign-trad 
policies of all countries. 

Times have changed, and the evil confronting the American foreign seller 
is no longer what it was in 1918. The major difficulties of the American 
exporter now arise from| exchange and import quota restrictions which are im- 
posed by foreign governments as a matter of national economic policy. These 
governmental restrictions have no necessary connection with the organizational 
status of foreign buyers of American products. 

Webb-Pomerene export associations, regardless of their apparently diminished 
number and the small percentage of export trade which they cover, are, for 
foreigners, symbolic of a two-faced United States approach to the problem 
of international business restrictions. Rather than, under the guise of self- 
defense, imitate the restrictive practices of other countries, we should do our 
best to persuade them, in line with the policy of the Thye amendment, to aban- 
don their cartels. 

Webb-Pomerene associations provide too convenient a basis for American par- 
ticipation, explicit or tacit, in the activities of international cartels. There is 
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idence that they have in the past been used to promote international car- 
tels, and that they were formed with such objectives in mind. Joint allocation 
ind price-fixing on foreign markets render too easy similar activities on domes- 
e markets. As might be expected, Webb-Pomerene associations have functioned 
most successfully in industries where only a few sellers account for the bulk of 
industry sales. The recent decline in the number of associations may be the 
result of the Government’s victory in the Alkali case and in the recently stepped- 
up tempo of antitrust scrutiny in this area, but it is no argument for retaining 
hose associations that are in existence. 
Moreover, the economic theory underlying the Web-Pomerene Act is con- 
sed. The act provides that export trade associations which are “in restraint 
of the export trade of any domestic competitor” or do some “act which arti- 
ficially or intentionally enhances or depresses prices within the United States” 
are not immunized from antitrust prosecution. It is hard to see how Webb- 
Pomerene associations can operate effectively and yet conform to those standards. 
Export trade associations cannot, in the usual case, function unless they possess 
a monopoly and can fix export prices. 
Paeport credit guaranties 


If the small exporter needs aid—and this is my second suggestion—a far more 
effective way than Webb-Pomerene of providing such assistance, under the pres- 
ent changed circumstances of foreign trade, is for this Government to initiate 
in export credit and exchange transfer insurance program. The main risks 
encountered by the American exporter are the commercial risk that his customers 
may fail to pay their debts and the political risk that exchange controls and 
‘ther acts of foreign governments may make it impossible for him to be paid 
in dollars. Because of these uncertainties, commercial banks have been deterred 
from extending loans to exporters, and exporters have been unwilling to extend 
ong-term credits to their buyers. This inability to extend medium- and long- 
term credits to foreign buyers constitutes a major respect in which the American 
exporter is currently at an economic disadvantage in world markets. A program 
whereby the small exporter could obtain insurance, private or governmental, 
against these two risks would therefore enable him to compete on equal credit 
and other terms with the exporters of other countries where such insurance 
<vstems are currently operating. 

Senator Fulbright has recently introduced a bill (S. 2556) along the lines 
ist indicated, but limited to political risks. While I have not had time to ana- 
yze its specific provisions, I am satisfied that it merits favorable consideration. 

Tariff sanctions 


My third suggestion is that the Congress enact legislation whereby antitrust 
violators, whose practices have excluded competition or raised prices and whose 
product is protected by a tariff, may, in appropriate circumstances, lose the bene- 
fit, in whole or in part, of that tariff. Our Canadian neighbors have had such 
egislation on their statute books for a long time. Even if the provision is not 
alled into frequent play, its existence will serve as a constant reminder that no 
ne can monopolize or restrain the American domestic market without subject- 
ng himself to foreign competition. 

This third recommendation seems to me consistent with the general survey of 
the impact of tariff protection on competition in this country made by the 
Attorney General’s National Committee on page 342 of its report. There is no 
point to eliminating a tariff which is a governmental barrier to international 
trade, and then having the tariff replaced by an international cartel, which is 
a private trade barrier. However, it may be more useful to give our Federal 
courts the power to reduce or eliminate tariffs as a method of antitrust enforce- 
ment than to have the Tariff Commission use tariff negotiations as a basis for 
implementing the antitrust laws, as was recommended by the Attorney General’s 
National Committee. 


Mr. Timperc. I am Sigmund Timberg, a practicing attorney in the 
District of Columbia. For 8 years I was a member of the Antitrust 
Division of the Department of Justice, serving during most of that 
period as Chief of its Judgments and Judgment Enforcement Section. 

During World War IT, ‘I was with the Board of Economic Warf: are, 
Foreign Economic Administration, and London Mission for Economic 
\ffairs. In those connections, I had considerable experience with 





1604 STUDY OF THE ANTITRUST LAWS 


international cartels and the role they played in our country’s procure- 
ment of critical and strategic commodities and in the Nazi penetration 
of the economies of Western Europe. 

I might add parenthetically that I was greatly aided by the magnifi- 
cent work that was done by the committee that you chaired at that 
time, which I think has given us a most valuable archive of informa- 
tion as to the operations of international cartels. 

The Cuarrman. That was a subcommittee of the Military Affairs 
Committee. 

Mr. Timpera. Yes. 

I am honored by this committee’s invitation to discuss the need for 
international cooperation in the prevention and control of restrictive 
business practices, and in particular the draft agreement for such 
cooperation sponsored by the United Nations Ad Hoc Committee on 
Restrictive Business Practices. On the basis of my experience as 
secretary of that Committee, I shall try to present some background 
information as to the problems faced and conclusions reached by the 
committee. 

I state, of course, only my personal views. 

First, let me emphasize the great stake, in its own interest, that the 
United States has in pursuading foreign governments to take action 
against monopolies and cartels, both within their own borders and on 
the international plane. International cooperation in antitrust en- 
forcement promotes our national interest in three important areas: 

First, as a needed supplement to the largely ineffective enforcement 
of the Sherman Act against international cartels; 

Second, as an important component of our foreign economic policy ; 
and 

Third, as an aid to the United States foreign trader and investor. 

I can summarize only briefly some of the main difficulties that have 
impeded the overseas application of the Sherman Act. 

The first enforcement barrier is that of getting jurisdiction over the 
defendants. For example, in the recent General Electric case, all of 
General Electric’s German, English, and other foreign cartel asso- 
ciates, with the exception of a Dutch firm that had established a 
factory in the United States during World War II 

The Cuatrman. Was that Phillips of Eindhoven ? 

Mr. Trmperc. Yes. Were immune from suit. The selective en- 
forcement of the Sherman Act against foreign businesses that happen 
to get caught within the jurisdiction pleases neither the United States 
defendants nor the hapless foreign defendant nor the antitrust enforce- 
ment authorities. 

The second main obstacle is that of getting the evidence which will 
establish the antitrust violation. Not only are such difficulties of 
obtaining evidence increased in the case of foreign transactions but 
national feelings are aroused in the process. A forceful example of 
that is the statute which the Province of Ontario adopted not so long 
ago, making it a criminal offense to send any corporate records out of 
the jurisdiction in response to the request of any judicial, legislation, 
or administrative body of another country. The third impediment to 
antitrust enforcement is the extent to which foreign governments are 
involved in a cartel situation. This is something, Mr. Chairman, that 
you pointed out earlier. 
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Occasionally, and less often than most people think, cartel restric- 
tions are actually required by the laws of the foreign government. 
Where this happens, our own antitrust laws do not apply. When, as 
more often happens, foreign governments exert pressures or persuasion 
in favor of a restrictive practice that don’t amount to an outright 
requirement, sand is inevitably thrown into the gears of this Gov- 
ernment’s antitrust enforcement program. 

The final obstacle to success in antitrust enforcement is the securing 
of satisfactory relief. I think this, Mr. Chairman, is the most im- 
portant of the points I have mentioned since failure to indicate how 
an illegal condition can be changed makes any antitrust equity pro- 
ceeding, however conclusively guilt is established, a waste of the gov- 
ernment’s time and money and, I might add parenthetically, a needless 
harrassment of business. 

One of the major economic developments that has taken place since 
World War ITI has been the recognition of the vital economic and 
political interest that we have in seeing to it that the economies of our 
free world allies function free of cartel restrictions. The more a 
country is enmeshed in cartel restrictions that lower production and 
manipulate prices, the lower will be its volume of exports and hence 
the lower will be the volume of imports that it can absorb from the 
United States. 

Equally well recognized is the fact that business restrictions cause 
inflation, that they cause underconsumption and lowered standards of 
living and that these conditions provide a fertile feeding ground for 
anti-American propaganda. 

Higher productivity is one of the best answers to communist propa- 
ganda, which has taken great advantage of the failure of democratic 
governments to take vigorous action against monopolies and cartels. 

The Carman. Isn’t it a fact that, under monopoly, the question of 
risk capital ceases to exist? You underproduce and raise the price to 
take care of it. 

Mr. Trmpera. That has been the trend of most monopolistic restric- 
tions, 

The CuHatrman. That is why the European countries with their 
cartels were unable to bounce back after a war more rapidly, because 
of underproduction. 

Mr. Traupera. I think that is not only a fact, Mr. Chairman, but that 
it is conceded by European engineers, businessmen, and expert econo- 
mists who have visited this country. For example, a distinguished 
team of British industrial engineers recently concluded that the indus- 
try of this country was from 11% times to 3 times as productive as that 
of the United Kingdom and they attributed this dthomnen in relative 
efficiency to what they call the sharp and urgent competitiveness of the 
American economy. 

The Cuatrman. You mentioned the subcommittee of the Military 
Affairs Committee—the reason we got into a study of cartels was over 
those restrictive practices. For instance, in the field of rubber, there 
is the Dutch-English cartel. In the field of tin, the same thing exists, 
in diamonds, the diamond monopoly. When we wanted industrial 
diamonds, we had to buy a lot of gem stones and we are still trying 
to get them out of the stockpile by unloading them on the market. 
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We started out to find obstacles to war mobilization, and we wer 
forced to study the whole cartel system. 

Mr. Trwrerc. My own experience in the Board of Economic War- 
fare and the Foreign Economic Administration confirms that and 
with respect to the very commodities you mentioned. We were not 
able to get the commodities that we needed in the quantities we needed. 

The CHarrman. The only thing we were successful in was opium. 
We were able to stoc kpile opium. 

Mr. ‘Trmpere. That is correct. 

The Cuarrman. The reason was that India was a competitor of the 
Turkish monopoly. 

Mr. Trmpere. When we finally got anywhere in the stockpiling of 
industrial diamonds, as I recall, sir, the stockpile was located in Can- 
ada after 3 years of effort. 

The CHamman. That is right. The same applied to nickel. 

Mr. Timperc. Correct, si 

Congress in adopting by a bipartisan vote the Benton, Moody and 
Thye amendments to the Mutual Security legislation—and _ these 
amendments were all in the same direction, Mr. Chairman—has rec- 
ognized that restrictive practices in the economies of our free world 
allies lower national levels of production and that this impairs the 
economic and military potential of those countries and thereby en- 
dangers our own defense. 

I have already covered, Mr. Chairman, the extent to which our 
inability during World War II to procure critical and strategic ma- 
terials struck at the very heart of our war effort. Your hearings as 
chairman of the subcommittee of the War Mobilization Committee, 
Mr. Chairman, also showed how cartel arrangements involving the en- 
terprises of totalitarian countries resulted in imparting United States 
technology to Axis countries without procuring a reciprocal return 
for this country. 

(Discussion off the record.) 

As far as the American taxpayer and citizen is concerned, Mr. 
Chairman, the Defense Department and the Foreign Operations Ad- 
ministration, I think, are also well aware of the high cost of doing 
business with cartels. Only if we eliminate cartel restrictions can 
this Government be assured of multiple sources of supply, and can the 
cost savings of competitive bidding accrue to the American taxpayer. 

The United States exporter would also benefit, I think, from the 
elimination of cartel barriers, that in the first instance keep him from 
entering foreign markets. In the second place, he is caught between 
the jaws of stringent United States antitrust requirements on one 
side, and countervailing foreign pressures and customs of a restric- 
tionist character, on the other. 

Any development that would upgrade foreign commercial stand- 
ards to the competitive norms of the Sherman Act would, therefore, 
be to the American exporter’s advantage, because it would not only 
relieve him from the conflict in the requirements of different. business 
laws and traditions, but would put him on a more equal commercial 
footing with the businessmen of other countries. 

I come last to the investor, and only repeat here one of the few 
unanimous conclusions of the Randall Commission on Foreign Eco- 
nomic Policy. ‘That Commission concluded, “that the existence of 
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restrictive business practices will limit the willingness of United 
States businessmen to invest abroad and will reduce the benefits of 
the investment from abroad to the economies of the host countries.” 

The United Nations activities in the field of restrictive business 
practices was started primarily on the initiative of our State Depart- 
ment, shortly after the Benton- Moody amendments were approved 
by the Congress. In the fall of 1951 the United States introduced a 
resolution in the Economic and Social Council to establish an inter- 
governmental committee to make recommendations for the prevention 
and control of restrictive business practices in international trade. 

The jurisdiction of this committee did not cover the entire range of 
the Habana Charter for an International Trade Organization, w vhich 
you will recall contained provisions relating to commercial tariff 
policies, to foreign investments, to full e mployme nt and to many other 
controversial items as far as American business and the American 
Congress was concerned. 

The resolution establishing the committee was passed by a vote of 
13 to 3, the 3 negative votes being those of the Soviet bloc, which took 
the position that the resolution was only a hypoer itical, meaningless 
pretense designed to cloak this country’s efforts to increase the power 
and share of our own monopolies in international trade. 

Of the nations on the intergovernmental committee, 6 were highly 
industrialized countries, and 5 were among the 7 top foreign trading 
countries of the world. 

The chairman of the committee was a leading Swedish economist 
and industry adviser, and is now a member of the Freedom of Com- 
merce Board, a governmental Swedish antitrust agency established in 
1953, which has gone beyond registering cartel agreements, and has 
outlawed resale price maintenance and other restrictive practices. 

The vice chairman of the committee was chairman of the Inter- 
American Economic and Social Council, and is now Uruguay’s Minis- 
ter to Sweden. 

The acting chairman was in the highest level of the Belgian Govern- 
ment, administering some of its most important economic policies. 

Canada was represented by the head of its antitrust department, 
and this country by the chief economist of the Federal Trade Com- 
mission. 

France’s representative is now the United Nations Under Secretary 
for Economie and Social Affairs. 

The other countries were represented by officials who had important 
responsibilities in connection with foreign trade. 

I have gone into the composition of the committee in some det -_ 
because the draft articles of agreement which relate to the administr: 
tion of the United Nations proposal was the work of this talented 
group. Such a committee, composed preponderantly of representa- 
tives from the industrial countries could hardly fail to be aware of the 
fact that vital trading and economic interests were involved ; that com- 
mercial interests and national prestige both could be needlessly dam- 
aged by irresponsible or politically motivated complaints, or ‘public- 
ity; and that there were risks in allowing countries with a small 


share in world trade to control international policies in this delicate 
area, 
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It therefore sought to safeguard against these contingencies by 
making various organizational and procedural recommendations, some 
of which I shall mention as I describe the provisions of the agreement. 


I am not aware as to whether the agreement itself is in the record, 
Mr. Chairman. 


Mr. Burns. It isnot. I think that it might be well put in. 

Mr. Trmeere. If it is not, I would like to offer it for incorporation 
in the record. 

The Cuatrman. I think that it should go in the record. 

Mr. Timeperc. And perhaps also the resolution setting up the Ad 
Hoc Committee. And I hereby offer them. 

The Carman. Let both of them go in the record. 

(The material referred to is as follows :) 


RESTRICTIVE BUSINESS PRACTICES 


Report of the Ad Hoe Committee on restrictive business practices, United Nations 


Heonomice and Social Council—Official records: 16th session, supplement 
No. 11 


ANNEX I. EcoONoMIC AND Socrat CouNcIL RESOLUTION 375 (XIII) — 
13 SePTreMBER 1951 


The Economic and Social Council, 

Recognizing that restrictive business practices on the part of private or public 
commercial enterprises which, in international trade, restrain competition, limit 
access to markets and to the means of production necessary for economic develop- 
ment or foster monopolistic control, may have harmful effects on the expansion 
of production or trade, on the economic development of underdeveloped areas, on 
standards of living and on the other aims and objectives set out in chapter I 
of the Havana Charter, 

Recognizing that national and cooperative international action is needed in 
order to deal effectively with such practices, and 

Noting that various governments and international bodies have taken or are 
considering individual or collective action in this field, but that the Council has 
not dealt directly with the problem of restrictive business practices, 

1. Recommends to States Members of the United Nations that they take 
appropriate measures and cooperate with one another to prevent, on the part of 
private or public commercial enterprises, business practices affecting interna- 
tional trade which restrain competition, limit access to markets or foster monop- 
olistic control, whenever such practices have harmful effects on the expansion 
of production or trade, on the economic development of underdeveloped areas or 
on standards of living; 

2. Recommends that the measures adopted in the cases and for the purposes 
stated in the preceding paragraph shall be based on the principles set forth in 
chapter V of the Havana Charter, concerning restrictive business practices; 

3. Establishes an ad hoc Committee on Restrictive Business Practices con- 
sisting of the following Member States: Belgium, Canada, France, India, Mexico, 
Pakistan, Sweden, United Kingdom of Great Britain and Northern Ireland, 
United States of America, Uruguay; 

4. Determines that the Committee shall prepare and submit to the Council 
as soon as possible, and in any case not later than March 1953, proposals on 
methods to be adopted by international agreement for implementing the recom- 
mendation in paragraph 1 above, including, inter alia, provision for continuing 
consideration of problems of restrictive business practices. In preparing its 
proposals, the Committee may consult with interested governments, specialized 
agencies, intergovernmental organizations and nongovernmental organizations; 

5. Determines further that the Committee shall: 

(a) Obtain information from governments, specialized agencies and other 
sources, on restrictive business practices, whether based on cartel agreements or 
not, that affect international trade and international economic cooperation gen- 
erally, and on legislation adopted and measures taken by individual Member 
States in connexion with restrictive business practices and with the object of 
restoring the freedom of competition; and 
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(b) Present to the Council analyses of this information together with the 
proposals mentioned in paragraph 4; and 

6. Instructs the Secretary Generg' to seek from any appropriate intergovern- 
mental bodies or agencies their views as to the organization which could most 
appropriately implement these proposals and, in the light of those views, to 
make a report and recommendation at a later session of the Council. 


ANNEX II. Drarr ARTICLES OF AGREEMENT 
PREAMBLE 


For the purpose or realizing the aims set forth in the Charter of the United 
Nations, particularly the attainment of the higher standards of living, full 
employment and conditions of economic and social progress and development, 
envisaged in Article 55 of that Charter; 

Recognizing the need for coordinated national and international action to 
attain the following objectives: 

1. To promote the reduction of barriers to trade, governmental and private, 
and to promote on equitable terms access to markets, products, and productive 
facilities ; 

2. To encourage economic development, industrial and agricultural, particu- 
larly in underdeveloped areas; 

3. To contribute to a balanced and expanding world economy through greater 
and more efficient production, increased income and greater consumption, and 
the elimination of discriminatory treatment in international trade; 

4. To promote mutual understanding and cooperation in the solution of prob- 
lems arising in the field of international trade in all its aspects; 

Recognizing further that national and international action in the field of 
restrictive business practices can contribute substantially to the attainment of 
such overall objectives ; 

Accordingly the parties to this Agreement agree as follows: 


ARTICLE 1 
General policy towards restrictive business practices 


1. Each Member shall take appropriate measures and shall cooperate witn 
other Members and the Organization to prevent, on the part of private or public 
commercial enterprises, business practices affecting international trade which 
restrain competition, limit access to markets, or foster monopolistic control, 
whenever such practices have harmful effects on the expansion of production 
or trade, in the light of the objectives set forth in the Preamble to this Agree- 
ment. 

2. In order that the Organization may decide in a particular instance whether 
a practice has or is about to have the effect indicated in paragraph 1, the Mem- 
bers agree, without limiting paragraph 1, that complaints regarding any of the 
practices listed in paragraph 3 shall be subject to investigation in accordance 
with the procedure regarding complaints provided for in articles 3 and 5, when- 
ever 

(a) Such a complaint is presented to the Organization, and 

(b) The practice is engaged in, or made effective, by one or more private or 
public commercial enterprises or by any combination, agreement or other arrange- 
ment between any such enterprises, and 

(c) Such commercial enterprises, individually or collectively, possess effective 
control of trade among a number of countries in one or more products. 

3. The practices referred to in paragraph 2 are the following: 

(a) Fixing prices, terms or conditions to be observed in dealing with others 
in the purchase, sale or lease of any product ; 

(b) Excluding enterprises from, or allocating or dividing, any territorial mar- 
ket or field of business activity, or allocating customers, or fixing sales quotas 
or purchase quotas; 

(c) Discriminating against particular enterprises; 

(d) Limiting production or fixing production quotas; 

(e) Preventing by agreement or coercion the development or application of 
technology or invention whether patented or unpatented, or withholding the 
application of such technology with the result of monopolizing an industrial or 
commercial field ; 
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(f) Extending the use of rights under patents, trademarks or copyrights 
granted by any Member to matters which, according to its laws and regulations, 
are not within the scope of such grants, or to products or conditions of produc- 
tion, use or sale which are likewise not the subjects of such grants; 

(g) Any similar practices which the Organization may declare, by a majority 
of two-thirds of the Members present and voting, to be restrictive business 
practices, 

ARTICLE 2 
Consultation procedure 


Any affected Member which considers that in any particular instance a prac- 
tice exists (whether engaged in by private or public commercial enterprises) 
which has or is about to have the effect indicated in paragraph 1 of article 1 may 
consult other Members directly or request the Organization to arrange for con- 
sultation with particular Members with a view to reaching mutually satisfactory 
conclusions. If requested by the Member and if it considers such action to be 
justified, the Organization shall arrange for and assist in such consultation. 
Action under this article shall be without prejudice to the procedure provided 
for in article 3. 

ARTICLE 3 
Investigation procedure 


1. In accordance with paragraphs 2 and 3 of article 1, any affected Member 
on its own behalf or any Member on behalf of any affected person, enterprise, 
or organization within that Member’s jurisdiction, may present a written com- 
plaint to the Organization that in any particular instance a practice exists 
(whether engaged in by private or public commercial enterprises) which has or 
is about to have the effect indicated in paragraph 1 of article 1; provided that in 
the case of complaints against a public commercial enterprise acting independ- 
ently of any other enterprise, such complaints may be presented only by a 
Member on its own behalf and only after the Member has resorted to the proce- 
dure of article 2. 

2. The Organization shall prescribe the minimum information to be included 
in complaints under this article. This information shall give substantial indica- 
tion of the nature of the practices and the reasons for alleging the effects indi- 
cated in paragraph 1 of article 1. 

3. The Organization shall consider each complaint presented in accordance 
with paragraph 1. If the Organization deems it appropriate, it shall request 
Members concerned to furnish supplementary information, for example, infor- 
mation from commercial enterprises within their jurisdiction. After reviewing 
the relevant information, the Organization shall decide whether an investigation 
is justified. 

4. If the Organization is satisfied that the practice in question has been 
specifically required by governmental measures existing prior to the complaint, 
no further investigation under the provisions of this Article shall be undertaken ; 
provided, however, that any practice found to exist in more than one country 
may be further investigated in the discretion of the Organization if such practice 
is not so specifically required in all countries in which it is found to exist. The 
Organization may, however, bring to the attention of Members or of any appro- 
priate intergovernmental body or agency, with such observations as it may desire 
to make, aspects of governmental measures that specifically require restrictive 
business practices, or aspects of practices thus required, which may have the 
effect indicated in paragraph 1 of article 1. 

5. If the Organization decides that an investigation is justified, it shall inform 
all Members of the complaint, request any Member to furnish such additional 
information relevant to the complaint as the Organization may deem necessary, 
and shall subsequently afford any Member, and any person, enterprise, or organi- 
zation on whose behalf the complaint has been made, as well as the commercial 
enterprises alleged to have engaged in the practice complained of, reasonable 
opportunity to be heard. 

6. The Organization shall review all information available and decide whether 
the conditions specified in paragraphs 2 and 3 of article 1 are present and, if so, 
whether the practice in question has had, has, or is about to have the effect 
indicated in paragraph 1 of that article. 
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7. The Organization shall inform all Members of its decision and the reasons 
therefor. 

8. If the Organization decides that in any particular case the conditions speci- 
fied in paragraphs 2 and 3 of article 1 are present and that the practi¢e in question 
has had, has, or is about to have the effect indicated in paragraph 1 of that 
article, it shall request each Member concerned to take every possible remedial 
action, and may also recommend to the Members concerned remedial measures 
to be carried out in accordance with their respective laws and procedures. 

9. The Organization may request any Member concerned to report fully on 
the remedial action it has taken in any particular case. 

10. As soon as possible after its proceedings in respect of any complaint under 
this article have been provisionally or finally closed, the Organization shall 
prepare and publish a report showing fully the decisions reached, the reasons 
therefor and any measures recommended to the Members concerned. The Organi- 
zation shall not, if a Member so requests, disclose confidential information 
furnished by that Member, which if disclosed would substantially damage the 
legitimate business interests of a commercial enterprise. 

11. The Organization shall report to all Members and make public the remedial 
action which has been taken by the Members concerned in any particular case, 


ARTICLE 4 
Studies relating to restrictive business practices 


1. The Organization is authorized: 

(a) To conduct and publish the results of studies, either on its own initiative 
or at the request of any Member or of any organ of the United Nations or of any 
other intergovernmental body or agency, relating to— 

(i) general aspects of restrictive business practices affecting international 
trade; 

(ii) conventions, laws and procedures concerning, for example, incorpora- 
tion, company registration, investments, securities, prices, markets, fair trade 
practices, trademarks, copyrights, patents, and the exchange and develop- 
ment of technology insofar as they are relevant to restrictive business 
practices affecting international trade; and 

(iii) the registration of restrictive business agreements and other arrange- 
ments affecting international trade; and 

(b) To request information from Members in connexion with such studies. 

2. The Organization is authorized: 

(a) To make recommendations to Members concerning such conventions, laws, 
and procedures as are relevant to their obligations under this Agreement; and 

(b) To arrange for conferences of Members to discuss any matters relating to 
restrictive business practices affecting international trade. 


ARTICLE 5 
Obligations of Members 


1. Each Member shall take all possible measures by legislation or otherwise, in 
accordance with its constitution or system of law and economic organizaiton, to 
ensure, within its jurisdiction, that private and public commercial enterprises 
do not engage in practices which are as specified in paragraphs 2 and 3 of article 
1 and have the effect indicated in paragraph 1 of that article, and it shall assist 
the Organization in preventing these practices. 

2. Each Member shall make adequate arrangements for presenting complaints, 
conducting investigations, and preparing information and reports requested by 
the Organization. 

3. Each Member shall furnish to the Organization, as promptly and as fully 
as possible, such information as is requested by the Organization for its con- 
sideration and investigation of complaints and for its conduct of studies under 
this Agreement; provided that any Member, on notification to the Organization, 
may withhold information which the Member considers is not essential to the 
Organization in conducting an adequate investigation and which, if disclosed, 
would substantially damage the legitimate business interests of a commercial 
enterprise. In notifying the Organization that it is withholding information 
pursuant to this clause, the Member shall indicate the general character of the 
information withheld and the reason why it considers it not essential. 
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4. Each Member shall take full account of each request, decision, and recom- 
mendation of the Organization under article 3 and, in accordance with its con- 
stitution or system of law and economic organization, take in the particular case 
the action it considers appropriate having regard to its obligations under this 
Agreement. 

5. Each Member shall report fully any action taken, independently or in 
concert with other Members, to comply with the requests and carry out the 
recommendations of the Organization and, when no action has been taken, 
inform the Organization of the reasons therefor and discuss the matter further 
with the Organization if it so requests. 

6. Each Member shall, at the request of the Organization, take part in con- 
sultations and conferences provided for in this Agreement with a view to reach- 
ing mutually satisfactory conclusions, 

7. Each Member shall inform the Organization of the results of consultations 
and conferences provided for in this Agreement in which such Member has 
participated. 

8. Nothing in this Agreement shall be construed to require a Member to 
furnish any information the disclosure of which it considers contrary to its 
essential security interests. 

ARTICLE 6 
Cooperative remedial arrangements 


1. Members may cooperate with each other for the purpose of making more 
effective within their respective jurisdictions any remedial measures taken in 
furtherance of the objectives of this Agreement and consistent with their obliga- 
tions under other provisions of this Agreement. 

2. Members shall keep the Organization informed of any decision to participate 
in any such cooperative action and of any measures taken. 


ARTICLE 7 


Domestic measures against restrictive business practices 


No act or omission to act on the part of the Organization shall preclude any 
Member from enforcing any national statute or decree directed towards prevent- 


ing monopoly or restraint of trade. 


ARTICLE 8 
Special procedures in respect of services 


1. The Members recognize that certain services, such as transportation, tele- 
communications, insurance, and the commercial services of banks, are substantial 
elements of international trade and that any restrictive business practices by 
enterprises engaged in these activities in international trade may have harmfud 
effects similar to those indicated in paragraph 1 of article 1. Such practices, 
when (a) they are engaged in or made effective by one or more private or public 
commercial enterprises or by any combination, agreement or other arrangement 
between any such enterprises, and (b) such commercial enterprises individually 
or collectively possess effective control of trade in one or more services among 
a number of countries, shall be dealt with in accordance with the following para- 
graphs of this article. 

2. If any Member considers that there exists restrictive business practices in 
relation to a service referred to in paragraph 1 which have or are about to have 
harmful effects similar to those indicated in paragraph 1, and that its interests 
are thereby adversely affected, the Member may submit a written statement 
explaining the situation to the Member or Members whose private or public 
enterprises are engaged in the services in question. The Member or Members 
concerned shall give sympathetic consideration to the statement and to such 
proposals as may be made and shall afford adequate opportunities for consulta- 
tion, with a view to effecting a satisfactory adjustment. 

3. If no adjustment can be effected in accordance with the provisions of 
paragraph 2, and if the matter is referred to the Organization, it shall be trans- 
ferred to the intergovernmental body or agency, if one exists, empowered to 
deal with that type of problem with such observations as the Organization may 
wish to make. If no such intergovernmental body or agency exists, and if Mem- 
bers so request, the Organization may make recommendations for, and promote 
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international agreement on, measures designed to remedy the particular situa- 
tion so far as it comes within the scope of this Agreement. For the purpose 
of framing such recommendations, the Organization may make such arrange- 
ments as it deems appropriate to obtain information from Members and, subject 
to the proviso of paragraph 3 of article 5 and to paragraph 8 of article 5, Members 
shall cooperate with the Organization accordingly, provided that due regard is 
had to their legal and constitutional systems. 


ARTICLE 9 


Other procedures 


1. Where measures taken by a Member or an intergovernmental body or 
agency, or business practices required or approved by any such measure, relate 
to the work of the Organization, the Organization may bring the effect of these 
measures or practices on its work to the attention of the Member or intergovern- 
mental body or agency, respectively, with such observations as it may desire 
to make, 

2. The Organization shall make arrangements with other intergovernmental 
bodies or agencies to provide for effective cooperation with respect to restrictive 
business practices and the avoidance of unnecessary duplication of activities in 
connexion therewith. The Organization may for this purpose consult with 
such bodies or agencies, arrange for joint committees and reciprocal repre- 
sentation at meetings, and establish such other working relationships as may 
be appropriate. 

3. For the purposes of this article, the words “intergovernmental bodies or 
agencies” shall be deemed to include entities which have responsibility in the 
field of restrictive business practices and which possess sovereign powers 
through a delegation of sovereignty by two or more States. 

4. The Organization may make suitable arrangements for consultation and 
cooperation with nongovernmental organizations concerned with matters within 
the scope of this Agreement. 


ARTICLE 10 


The Representative Body 


1. The Representative Body shall consist of all Members of the agency. Each 
Member shall have one representative in the Representative Body and may 
appoint alternates and advisers to its representative. 

2. Each Member shall have one vote in the Representative Body. 

3. Except as otherwise provided in this Agreement, decisions of the Represent- 
ative Body shall be taken by a majority of the Members present and voting. 

4. The Representative Body shall met in regular sessions at intervals deter- 
mined by it and in such special sessions as shall be convoked by the executive 
secretary upon request by the Executive Board or by one-third of the Members 
of the Representative Body. 

5. The Representative Body shall establish its rules of procedure, and shall 
elect its chairman and other officers. 

6. The powers and duties attributed to the agency by this Agreement and the 
final authority to determine the policies of the agency shall be vested in the 
Representative Body. 


ARTICLE 11 


Ezecutive Board 


1. There shall be an Executive Board. 

2. Except insofar as the Representative Body may decide to reserve to itself 
specific functions or duties and the powers appropriate thereto, the Executive 
Board shall carry out the functions and duties of the Representative Body and 
exercise its powers; provided that the Executive Board may refer any question 
relating to the carrying out of such functions or duties to the Representative 
Body or may request the Representative Body to assume any such function 
or duty. 

3. The size, composition, and voting procedures of the Executive Board shall 
be determined by the Representative Body. 


4. The members of the Executive Board shall be selected by the Representative 
Body. 
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5. In selecting the members of the Executive Board, the Representative Bod) 
shall have regard to the objectives of including Members from the different types 
of economies and degrees of economic development to be found among Members 
of the agency, from the broad geographical areas to which the Members belong, 
and from countries of chief economic importance, for which last criterion 
particular regard shall be paid to Members’ shares in international trade. 

6. In accord with policies and procedures established by the Representative 
Body, Members of the agency which are not members of the Executive Board 
may take part in the work of the Board when matters of direct concern to them 
are under consideration, 

ARTICLE 12 


Eevecutive secretary 
The chief administrative officer of the agency shall be the executive secretary. 
ARTICLE 13 
Advisory staff 


1. The chief advisory officer of the agency shall be the director of the advisory 
staff. He shall be appointed by the Representative Body and be subject to its 
general supervision. 

2. In accordance with any rules laid down by the Representative Body, the 
director shall select the advisory staff and any necessary consultants to it. 

3. Members of the advisory staff shall be selected in the light of the following 
considerations : 

(a) Knowledge and experience of the working and problems of different types 
of economy shall be available so as to secure, so far as possible, a proper balance 
of advice; 

(6) Due regard shall be had to the desirability of drawing staff from different 
geographical areas ; 

(c) The paramount considerations in the selection of candidates shall be their 
competence, integrity, openmindedness, and impartiality as individuals. 

4. The advisory staff shall exercise its functions in complete independence, 
in the general interest of all Members, and shall neither solicit nor accept instrue- 
tions from any government. 

ARTICLE 14 


Functions of the executive secretary 


Pursuant to policies and rules prescribed by the Representative Body, the execu- 
tive secretary shall perform the following functions: 

(a) Arranging for and assisting in consultations pursuant to the provisions 
of article 2; 

(bv) Examining complaints, checking that the minimum information prescribed 
in accordance with paragraph 2 of article 3 has been supplied, and, where appro- 
priate, requesting Members to furnish supplementary information pursuant to 
the provisions of paragraph 3 of article 3 ; 

(c) Preparing and transmitting to the Representative Body advice in the form 
of proposals as to (i) whether investigations are justified pursuant to the last 
sentence of paragraph 3 of article 3, and (ii) whether any designated sequence is 
appropriate for them in the programme in investigatory work ; provided that, if no 
Member has within * * * days submitted observations on any such proposals 
to the Representative Body, the proposals shall be regarded as adopted as the 
decision of the Representative Body ; 

(d) Informing Members and requesting information pursuant to paragraph 
5 of article 3, article 4, and paragraph 3 of article 8. In requesting information 
pursuant to this subsection the executive secretary shall consult the director 
of the advisory staff with reference to the types of information required ; 

(e) Making administrative arrangements for the advisory staff; provided, 
however, that the selection of members of the advisory staff shall be carried out 
in accordance with paragraphs 2 and 8 of article 13. It shall at all times be 
the duty of the executive secretary to facilitate the work of the advisory staff. 
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ARTICLE 15 


Functions of the advisory staff 


1. Pursuant to policies and rules prescribed by the Representative Body, the 
advisory staff shall (a) perform the functions set out in the following paragraphs 
of this article, and (b) advise the Representative Body, subject to any limitation 
established by that Body. 

2. After the executive secretary has collected information relating to a com- 
plaint in pursuance of the relevant provisions of article 3, and has transmitted 
it to the director of the advisory staff, the director shall arrange for the analysis 
of the information and for the preparation of a report by the advisory staff. 

3. The director of the advisory staff shall arrange for opportunities to be given 
in accordance with paragraph 5 of article 3, for any Member or any person, 
enterprise or organization on whose behalf the complaint has been made, or any 
commercial enterprise alleged to have engaged in the practice complained of, 
to be heard by the advisory staff; provided, however, that the Representative Body 
in its discretion may afford opportunities for such persons to be heard by it after 
it has received the report of the advisory staff. 

t. The report of the advisory staff shall set out the facts established by the 
information aforesaid, together with such analysis of their effects and significance 
in relation to the objectives of the Agreement as may assist the Representative 
Body in carrying out the duties laid on it by the Agreement. 

5. When, in accordance with paragraph 3 of article 8, the Representative Body 
shall have arranged for the collection of information from Members, all such 
information collected by the executive secretary shall be transmitted to the 
director of the advisory staff who shall arrange for its analysis and for the 
preparation of a report in accordance with paragraph 4 of this article. 

6. Reports by the advisory staff shall be submitted to the Representative Body. 

7. In response to any request transmitted by the executive secretary, the direc- 
tor of the advisory staff shall arrange for the conduct by the advisory staff of such 
studies as the Representative Body may decide upon pursuant to the provisions 
of article 4 and within terms of reference prescribed by it, and for the prepara- 
tion of reports of such studies for consideration by the Representative Body. 

8. It shall be the duty of the director of the advisory staff to give such advice 
and assistance as may be requested by the executive secretary in carrying out 
his functions and duties under article 14. 


ARTICLE 16 


Action of the Representative Body on complaints 


1. The Representative Body, in carrying out the duties laid on it by this Agree- 
ment, shall take full account of reports of the advisory staff. 

2. At its discretion the Representative Body may refer reports back to the 
advisory staff with a request for any material in such report to be clarified or 
amplified or to be reexamined in the light of any observations transmitted by 
the Representative Body to the advisory staff. 


ARTICLE 17 
Content of reports 


The Representative Body shall include in any report, prepared in accordance 
with paragraph 10 of article 3, the report of the advisory staff as submitted to 
it after any reference back in accordance with paragraph 2 of article 16. 


ARTICLE 18 
Entry into force 


1. The government of each State accepting the Agreement shall deposit an 
instrument of acceptance with * * *, who will inform all governments that have 
deposited such instruments of the date of deposit of such instrument of accept- 
ance and of the day on which the Agreement enters into force. After the entry 
into force of the Agreement, each instrument of acceptance so deposited shall 
take effect on the sixtieth day following the day on which it is deposited. 
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2. The Agreement shall enter into force on the sixtieth day following the day 
on which either of the following conditions is fulfilled: 

(a) The number of governments which have deposited instruments of accept- 
ance shall reach twenty or more and shall cover 65 percent or more of the total! 
value of world imports and exports, as set forth in appendix A; 

(b) The number of governments which have deposited instruments of accept- 
ance shall have reached twenty or more and shall cover 65 percent or more of 
the total value of world imports and exports as set forth in appendix A, and 
shall include six countries which individually have 3 percent or more of such 
total value. 

Governments which wish to deposit instruments of acceptance applicable only 
to subparagraph (b) of this paragraph may so elect. 

3. If this Agreement shall not have entered into force by * * *, the * * * 
shall invite those governments which have deposited instruments of acceptance 
to enter into consultation to determine whether and on what conditions they 
desire to bring this Agreement into force. 


ARTICLE 19 


Amendment, withdrawal and termination 


1. Any amendment to this Agreement which does not alter the obligations of 
Members shall become effective upon approval by the Representatives Body by a 
two-thirds majority of its Members. 

2. Any amendment which alters the obligation of Members shall, after receiving 
the approval of the Representative Body by a two-thirds majority of its Members, 
become effective for the Members accepting the amendment upon the * * * day 
after two-thirds of the Members have given notification of their acceptance, and 
thereafter for each remaining Member upon acceptance by it. 

3. In determining w hether a proposed amendment shall be considered under 
paragraph 1 or paragraph 2 above, it shall require a two-thirds majority of the 
Members present and voting of the Representative Body to establish that a 
proposed amendment does not alter the obligations of Members and therefore 
should be considered under paragraph 1. Amendments which are not so estab- 
lished shall be regarded as altering the obligations of Members and shall be 
dealt with in accordance with paragraph 2. 

4. Any Member may withdraw from the agency at any time after * * * from 
the day of the entry into force of this Agreement. A withdrawal shall become 
effective upon the expiration of six months from a day on which written notice 
of such withdrawal is received by the executive secretary. 

5. This Agreement may be terminated at any time by agreement of three-fourths 
of the Members. 


ARTICLE 20 


Interpretation and definition 


For the purpose of this Agreement: 

(a) The term “business practice” shall not be so construed as to include an 
individual contract between two parties as seller and buyer, lessor and lessee, or 
principal and agent, provided that such contract is not used to restrain competi- 
tion, limit access to markets or foster monopolistic control ; 

(bv) The term “public commercial enterprises’? means— 

(i) agencies of governments in so far as they are engaged in trade and 

(ii) trading enterprises mainly or wholly owned by public authority, 
provided the Member concerned declares that for the purposes of this Agree- 
ment it has effective control over or assumes responsibility for the 
enterprises ; 

(c) The term “private commercial enterprise’ means all commercial enter- 
prises other than public commercial enterprises ; 

(d) The terms “decide” and “decision” as used in articles 1, 3 (except in 
paragraphs 3 and 5) and 5 do not determine the obligations of Members, but 
mean only that the Organization reaches a conclusion. 


INTERPRETATIVE NOTE TO ARTICLE 8 


The provisions of this article shall not apply to matters relating to shipping 
services which are subject to the Convention of the Intergovernmental Maritime 
Consultative Organization. 
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The CHarrMAn. You may proceed. 

Mr. Trvperc. What does the draft agreement proposed by the 
[Tnited Nations C ommittee cover, and what does it not cover / 

In the first place, restrictive business practices are both defined and 
specifically listed. If you look at the listing of those practices, I think 
you will conclude that they cover the main areas to which this country’s 
enforcement of the Sherman Act has been directed in the past. 

Of course, the United Nations Committee’s recommendations relate 
only to practices engaged in by enterprises which “possess effective 
control of trade among a number of states in one or more products.” 
That is a direct quote. This language insures that no international 
body will be concerned with business restrictions of purely national 

Ope. 

Third, the draft agreement covers the activities of public as well as 
private commercial enterprises. Public commercial enterprises in- 
lude government monopolies and state trading enterprises. 

There are only two insubstantial differences in the treatment ac- 

ded to public and private enterprises. Since this seems to be the 
ubject of some misunderstanding, perhaps I should develop it very 
i] iefly. 

In the case of both public and private enterprises, national govern- 
ments file the complaints that are brought before the agency. 

The Cuamman. Does that apply only to governments, what we call 
| nationalized business? How about the case where the government 
owns a substantial block of stock in the business ? 

Mr. Timerra. The agreement would apply, Mr. Chairman. 

The Cratrman. The government woul have to intervene in that 
case, or would it apply to the Council? For instance, we will take the 
\nglo-Iranian Oil Co., which the British Government owns a sub- 
stantial block of stock in. I think some 40 percent. 

Mr. Timperc. Right. 

The CuHarrman. And take, shall we say, Standard Oil of New Jersey 
In a controversy between the two of them, would Anglo-Iranian Oil 
(‘o. be treated as a private corporation or as a public corporation; in 
other words, could Standard Oil of New Jersey file a complaint against 
\nglo-Iranian ? 

Mr. Trmperc. Standard Oil of New Jersey, Mr. Chairman, cannot 
file a complaint against any private or public enterprise. The pro- 

edure that is provided for in the draft agreement is that the U nited 
States Government files the complaint. 


The Cuatrman. In all cases? 

Mr. Trmeere. In all cases—or the foreign government involved files 
the complaint. 

The difference of treatment between a private and a public com- 
mercial enterprise is almost one of these verbal international law 
quibbles. In filing a complaint in behalf of a private international 
enterpr ise, the United States Government can go ahead and say, that 
s, ina complaint directed against a private enterprise, “We are filing 
this complaint in behalf of Standard Oil of New Jersey. 

In the situation where it is complaining against a publi c enterprise, 
he United States has to say, “We are filing this in our own behalf 
as the United States Government.” 

The CHarrman. I understand the difference. However, what I am 
vetting at is this—referring to a company in which the substantial 

2—56—pt. 4-7 
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interest of the commercial enterprise is owned by the government, 
would it be treated as a government enterprise or as a private ente: 
prise ¢ 

Mr. Timperc. My assumption is that, if the interest were a majority 
interest, it would be treated as a public enterprise. 

The Cuairman. All right, go ahead. 

Mr. 'Timperc. The other difference between the treatment of private 
and public commercial enterprises is this: In the case of complaints 
directed against both private and public enterprises, the complaining 
government may, if it wishes, resort to informal consultation pro- 
cedures, before it files the complaint. In the situation where one is 
complaining against a public commercial enterprise, the complaining 
government has to resort to that procedure first—it is required to try 
out methods of informal settlement. Once those informal consulta- 
tions are over, a complaint against a public enterprise is handled 
exactly as is one against a private enterprise. 

To my knowledge, these are the only two distinctions and it amounts 
to this sort of situation—let us assume that the General Services Ad- 
ministration is accused by a foreign government of some type of re- 
strictive practice in the importation of materials from abroad. The 
first requirement is that the foreign government think that the thing 
is sufficiently serious to say that it is filing a complaint in its own 
behalf. And the second requirement is that the foreign government 
take the thing up first with our State Department to see whether the 
thing can be ironed out informally. 

Now, settlement procedures have proven to be quite effective in the 
domestic field, and I do not think they ought to be foreclosed in the 
foreign field. 

There is excluded from the scope of the investigatory procedure 
which lies at the heart of the United Nations proposals restrictive 
practices which are specifically required by governments, 

When that happens in this country, Mr. Chairman, the company 
that engages in the practice is automatically exempt from the antitrust 
laws. It is a little hard to expect other countries to adopt a broader 
standard than we apply within this country. 

Moreover, the United Nations Committee has very carefully circum- 
scribed this exemption. For example, if a practice is specifically re- 
quired by the Mexican Government, but not by the United States 
Government, it can be investigated under the agreement. 

The Cuatrman. It can or cannot be? 

Mr. Timperc. It can be. It is subject to the agreement. 

Moreover, these days mandatory, as opposed to permissive, cartels 
are the exception and not the rule. 

Therefore, I think that the exemption of governmentally required 
practices from the agreement will probably prove to be a fairly limited 
one. 

The United Nations draft agreement is an instrument of interna- 
tional cooperation and is not a grant of international sovereignty. 
The agency which is to administer the agreement is not given any 
judicial, any regulatory, any legislative, or any sovereign powers. It 
achieves its purposes by three main procedures. 

The first is that of informal consultation. 

The second is that of study of specific topics related to business re- 
strictions, such as incorporation laws and market procedures. 
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And the third is the investigation procedure which involves the 
formal investigation of properly substantiated complaints that are 
filed by governments. 

This third procedure is the most important and the only contro- 
versial function under the draft agreement. 

The end result of the investigation of a particular complaint is the 
issuance by the international investigating agency of a report. This 
report examines and analyzes the information that has been received, 
determines whether the compiained-of practice has had harmful et- 
fects on the expansion of production and trade, and makes recom- 
mendations to governments as to what they should do about it. 

The report by itself has no sanction except the informal one of pub- 
licity. However, the governments adhering to the draft agreement 
are obligated first to supply the information that is needed by the 
international agency ; second, to take appropriate action to implement 
the remedial measures recommended. 

The Cuairman. I believe you stated previously that the Province 
of Ontario had passed a law making it a criminal offense. 

Mr. Trareerc. I so stated, Mr. Chairm: an, but they made it a crim- 
inal offense to send a record out of the country, because it was a United 
States court subpena that asked for the record, Tf Canada were to 
sign this agreement, it would agree to make its records available to 
the international agency. It would be bound by treaty obligation to 
make them available. 

The Cuairman. The law of that particular Province would not 
make it a criminal offense, if the treaty were agreed to? 

Mr. Trmperc. That would be my assumption. I am no expert on 
Canadian law, but I would think that the whole climate of opinion 
would be different if they were asked to give documents to an agency 
in which they were represented and in which they had their day in 
court, than if they were being asked to give documents to an American 
court or even, Mr. Chairman, to a Senate investigating committee. 

In implementing the international organization’s recommendations, 
a signatory government is given the discretion to proceed in accord 
ance with its constitution or system of law and economic organization. 

Given the natural concern that our country has for the constitu- 
tional and legal procedures that make antitrust enforcement in this 
country both effective and fair, I consider this a perfectly normal and 
reasonable reservation. 

It eliminates any possibility that constitutional and procedural 
rights of American businesses and citizens will be infringed by an 
international organ. 

You will recall that the international agency does not do the investi- 

gating itself in the first instance: and that it does not carry out the 
measures that are recommended by it. 

While the international agency is given no regulatory powers, the 
United Nations committee nevertheless spent a great deal of time on 
administrative procedures which would prevent the bringing of friv- 
olous, harassing, and politically inspired complaints. 

Accordingly ‘the draft agreement provides for an adequately staffed 
secretariat to examine the complaints, to check whether they contain 
a prescribed minimum of information as to the nature and effect of 
the practices, to request supplemental information where needed, and 
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to screen out those complaints that are frivolous or do not meet the 
jurisdictional prere quisites of the draft agreement. 

There is also a second check on the ¢ omplaints at the political level 
by national representattives. Then the preparation of the report of 
the international agency was made a special responsibility of an 
advisory stall of inde ‘pendent experts selected for their “competence, 
integrity, open-mindedness, and impartiality as individuals.” That 
is language from the draft agreement. 

Provision was also made for affording the involv ed enterprises and 
governments “reasonable opportunity to be heard.” 

The situation contemplated by the draft agreement seems to me to 
add up to this: In this country the report of an administrative commis- 
sion is prepared in the ee instance by qualified nonpartisan staffs, 
and it is then reviewed by politically responsible and responsive 
commission members. 

As to the present status of the United Nations Draft Agreement, 
you have heard, Mr. Chairman, that the State Department has this 
past spring withdrawn the support of this Government from the 
United Nations committee’s proposal. In so doing it has stressed the 
desirability of continuing international cooperation in this area, but 
the only specific measures of cooperation which have been endorsed 
are along modest informational lines. 

The reversal of the United States’ position on the draft agreement 
will, in my judgment, have an adverse effect on the achieving of the 
foreign economic policy objectives expressed in the Thye amendment 
and still currently voiced by the Ste ate Department. 

It took place at a time when both the United States individually 
and the Economie and Social Council collectively recognized that the 
gap between the United States and foreign antitrust standards was 
being narrowed. 

Any action by this country discouraging such a program of inter- 
national cooperation can only strengthen the hand of the procartel 
forces abroad and make more difficult the task of the liberal or pro- 
gressive European statesman, economist, and business leader who 
would like to curb harmful restrictive business practices. 

A majority of the Attorney General’s National Committee To 

Study the Antitrust Laws took the view that the United Nations 
Draft Agreement was not within the committee’s jurisdiction. I 
think the pros and cons of that, Mr. Chairman, are academic. 
_ A considerable minority, including Dean Rostow, of the Yale Law 
School, and a former head of the Antitrust Division, Wendell Berge, 
felt that it was most important for the United States to continue to 
work for the ratification of the draft agreement and not to abandon 
its prior initiative. For reasons which I shall discuss shortly and 
briefly, Mr. Chairman, the State Department’s decision to drop this 
vital element of our antitrust policy must be viewed as an unwisely 
retrogressive step. 

The Cnatrman. Let us recess for 5 minutes. 

(Short recess. ) 

The Crarrman. The committee will come to order. Will you 
please continue? 

Mr. Trvper. Mr. Chairman, the State Department’s current posi- 
tion briefly summarized is that the gap between the antitrust standards 
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of the United States and that of other governments is so broad as to 
render the United Nations draft agreement unworkable. 

The validity of this position depends on the answer to two questions 
with which I shall try to deal. 

The first question is, How wide is the gap between the United States 
and foreign antitrust practice today? 

The second, and more important, Would the United Nations Draft 
Agreement narrow the gap by lowering the United States antitrust 
standards, or by raising the standards of other countries? 

The existence of great disparities in present-day national policies 
and measures concerning restrictive business pra‘ tices is indisputable. 
I think we should, however, avoid too smug notions of the high plateau 
of competitive perfection in which this country dwells, and the sunless 
valleys of restrictionism and ecartelization in which foreigners live. 

A proper perspective would reveal, for example, that in the inter- 
national field American legislation has seriously curbed the play of 
competitive forces with respect to the important services of shipping, 
air travel and transport, marine insurance, and telecommunic ations. 
This is quite important to some countries, such as India and Belgium. 

As regards international trade in products, this country has the 
Webb-Pomerene export associations, which I shall discuss at the end 
of my testimony. Whatever one thinks of their economic justifica- 
tion, these associations are basically selling cartels. Moreover, this 
Government’s involvement in the importation of critical and strategic 
materials from abroad, and in the exportation of United States agri- 
cultural products, has drastically curtailed the free play of competi- 
a6 in many markets, as has the Defense Production Act. 

I do not question, Mr. Chairman, the wisdom or unwisdom of any 
of these exceptions. I merely point to their existence. Moreover, the 
institution of more than 40 international cartel cases by the Antitrust 
Division since the end of World War II would seem to be more than 
a surface indication that American firms still engage in anticompeti- 
tive practices. 

On the other side of the coin, and this was specifically noted by the 
United States Delegation to ECOSOC, there has been encouraging 
and continuing progress in many countries in the development of legis- 
lation and administrative techniques for eliminating restrictive busi- 
ness practices. 

For example, the present administration is still in the process of 
recommending the repeal of legalized resale price maintenance. 
Sweden, Canada, and to some extent France, have outlawed the 
practice. 

The antitrust reports that have been issued in the past half dozen 
years by the United Kingdom Monopolies’ Commission, which was 
established only in 1948, in some respects compare favorably with those 
put out by the Federal Trade Commission. 

I have already referred to Sweden, as has Mr. Murchison. 

The Netherlands Government has recently required N. V. Phillips 
to lower its prices and stop certain exclusionary and discriminatory 
practices. 

The European Coal and Steel Community is currently establishing 
a free market covering the coal and steel industries of six European 
countries, and fighting against cartel agreements that restrict compe- 
tition within that common market. 
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The Government of Western Germany has made an extremely 
forceful, although thus far not realized, effort to liberalize what had 
been considered one of the most cartelized economies in the world. 
And a great measure of that country’s startling economic recovery is 
due, I think, to this action. 

In addition, promising legislation has been adopted in Norway, 
Ireland, South Africa, and ‘has been under active consideration in 
Belgium, France, the Federal Republic of Germany, Netherlands, 
Denmark, and Finland. 

I may add that some countries, including Belgium, Sweden, and 
Norway, have indicated a willingness to go along with the draft 
agreement. 

The draft agreement does reflect a single fundamental concession 
on the part of the United States to other countries that do not share 
our strong concern with antitrust and our long experience with it. 
There are certain restrictive business practices which, in the United 
States, are traditionally regarded as illegal per se. Under the agree- 
ment those practices are condemned only if they have farmul effects 
on the expansion of production and trade, viewed in the light of cer- 
tain broad objectives. 

Except for this major difference, the main features of the draft con- 
vention reflect the general outlines of restrictive business practices 
as they are customarily viewed in this country, norms of what I think 
are impartial, orderly, and intelligent administration, phrased almost 
in the language of the Anglo- American administrative process, and 
the commonly felt nec essity for preserving the domestic jurisdiction 
of national governments. 

The requirement that the international agency consider the harm- 
ful effects of a restrictive practice before condemning it will give to 
the United States foreign business trader a broader rule of reason than 
he has under the Sherman Act as it is currently interpreted. It will 
afford the foreign trader an opportunity to show how challenged prac- 
tices may have beneficial effects on production and trade and the con- 
flic ts, if they exist, among different national antitrust policies. 

When one, however, considers the obligation of adhering govern- 
ments to adopt investigative measures th: at will give the inter national 
agency the information needed, their obligation to put the agency’s 
remedial recommendations into operation and keep the agency posted 
on what they do, and the way in which diverse national conceptions 
of harmful effects are harmonized under a single uniform standard, 
the net effect of the draft agreement will, in my judgment, be to raise 
the less strict standards of antitrust in other countries. 

Once the agreement is in effect, the United States standards in this 
field are to be measured not against the currently inferior standards 
of other governments, but against the uniform minimum standard of 
the draft : agreement. The achieving of such an upgrading of national 
antitrust performance levels abroad i is, I think, a significant contribu- 
tion. 

Since the United States foreign trader under the draft agreement 
remains subject to the strict regime of the Sherman Act, whatever 
discriminatory disadvantage now exists with respect to the traders 
of other countries will not be increased. The raising of the levels of 
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antitrust enforcement abroad, such as would be accomplished by the 
draft agreement, can only serve to close the gap. 

To summarize the advantages of the draft agreement. its advan- 
tages for the United States Government are as follows: The thwart- 
ing by foreign governments of this Government’s investigative proc- 
esses would be replaced by a treaty obligation to supply information 
to an international agency. 

The refusal of foreign courts to recognize the extraterritorial orders 
of American courts would be re placed by an affirmative commitment 
to cooperate in effectuating the recommendations of the international 
body. 

Enterprises and activities which are not subject to the jurisdiction 
of the Sherman Act but are nevertheless involved in cartel restrictions 
could be exposed to publicity and remedial action. 

International frictions and resentments would be eliminated. 

And yet there would be no lowering of antitrust standards, because 
the standards of the Sherman Act would be unaltered, international 
action would be an administrative supplement to and not a statutory 
displacement of, the Sherman Act. 

For the perplexed United States foreign business enterpriser, for 
whom, Mr. Chairman, all of us have a proper concern, the advantages 
seem to be as follows: 

The manufacturer and importer, who must sell in a largely competi- 
tive domestic market, would obtain access to foreign produced raw 
materials and commodities that were cartel controlled on more equit- 
able and reasonable terms. 

The American foreign investor would be able to count on placing 
his capital in more dynamic and expansive foreign economies. 

The American exporter would be able to enter markets hitherto 
closed to him. 

The American trader would be given a forum in which he could 
present conflicting economic considerations, and the divergent legal 
rules of the countries involved. 

In considering any proposal for international economic cooperation, 
Mr. Chairman, I do not believe that we can ignore the responsibilities 
imposed on this country by its position of moral and economic leader- 

ship i in the free world. Basic to that position is our grasp of the gal- 
vanic potentialities of competition and free enterprise. 

In less than 2 years since January 1, 1953, some 20 countries and the 
European Coal and Steel Community have reported noteworthy devel- 
opments in the field of controlling restrictive business practices. 
This, however, is a trend that could easily be nipped in the bud by our 
inaction or indifference. 

In countries that are as largely dependent on foreign trade as are 
our European allies, some kind of international machinery for helping 
to free international trade from cartel restrictions is prerequisite to 
effective domestic anticartel measures. Accordingly, we should take 
heed, lest the withdrawal of United States support from any inter- 
national project in this area be interpreted as evidence of a general 
slackening of enthusiasm on our part for the competitive way ‘of life, 
weaken the industrial and military potential of our free world allies, 
and lose friends for us abroad. 
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From what I have just said, it is obvious, Mr. Chairman, that I have 
a bullish attitude toward the control of international cartels, and that 
I am for raising the antitrust standards of other countries to our own 
level, rather than lowering our compeeitive ideals as a concession to 
more restriction-ridden countries. 

The three legislative recommendations that I am about to make 
reflect this attitude. 

The first recommendation relates to the repeal of the Webb-Pom- 
erene Act. That act, which authorizes American firms to combine in 
selling cartels provided certain conditions are satisfied, was enacted in 
1918 as a purely defensive measure to counteract the economic power 
of European buying cartels. ‘Times have changed, and the evil con- 
fronting the American foreign seller is no longer what it was in 1918. 
The major difficulties of the American exporter these days have arisen 
from exchange and import quota restrictions which are imposed by 
foreign governments as an overall matter of national economic policy. 
Rather than, under the guise of self-defense, imitating the restrictive 
practices of other countries and continuing to try to enforce legisla- 
tion which in its spirit is a clear negation of the Sherman Act philos- 
ophy, I believe we should do our best to persuade other countries to 
abandon their cartels. 

[ think this is in line with the policy of the Thye amendment. 

I come now to my second legislative recommendation. 

If the small exporter needs aid, a far more effective way than the 
Webb-Pomerene Act of providing such assistance, under the present 
changed circumstances of foreign trade, is for this Government to 
initiate an export credit and exchange transfer insurance program. 

I have in mind, of course, a program that will not duplicate the facil- 
ities that American private business is able to afford in this connection. 
The main risks that are encountered by the American exporter are the 
commercial risk that his customers may fail to pay their debts, and the 
political risk that exchange controls and other acts of foreign govern- 
ments may make it impossible for him to be paid. 

The Cuatrman. What do you think of an international clearing- 
house in which exporters from this country could sell and importers 
could buy, and exchange credits in the clearinghouse ? 

For instance, if somebody wanted to buy a number of automobiles 
abroad, they would be paid in their own funds out of the clearinghouse, 
and we in turn, then, could operate the same way in buying various 
items abroad. That would not entail the shipment of currencies, 
bullion, that is. For instance, an automobile company would draw a 
draft and get paid in American dollars that had in turn been put to the 
credit of the clearinghouse by an importer who was buying. 

Mr. Trmerre. I think that would be extremely helpful, Mr. Chair- 
man. I think it is an imaginative and forward-looking suggestion. 
Without getting into the specifies of it, I would say it is along the lines 
of the work that the European Payments Union is doing—— 

The Cuamman. That is right. 

Mr. Trmperc. At the intergovernmental level. It may be an answer, 
certainly, to a lot of the foreign- -currency difficulties which may be only 
temporary. My understanding of the situation is that countries are 
making closer approaches to convertibility of currencies. 
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Your proposal, I think, would be an excellent mechanism in its gen- 
eral outlines. I am not qualified, Mr. Chairman, to discuss the spe- 
cifics of it. 

The CHarrman. Let us go off the record. 

(Discussion off the record.) 

Mr. Trmperc. I understand that the main difficulty is that the 
American businessman cannot wait to be repaid, and that he has to 
meet the competition of traders of other countries which have export 
credit schemes whereby they are able to carry unpaid transactions 
for a period of 3 or 5 years. We so far have not gotten that type of 
machinery in operation in our country. Therefore, any proposal that 
will make it possible to remove this stickiness and this disadvantage 
that the American trader has, such as the international type of clear- 
inghouse that you have proposed or the export credit guaranty pro- 
posal of Senator Fulbright, which he has recently introduced in Con- 
gress, would, I think, be a constructive contribution. 

The Cratrman. As you know, the fiscal function of ECA was to 
trade dollar credits in this country for foreign currency abroad, where 
the country could not, with its own currency buy the necessary machin- 
ery and equipment and did not have the dollar credits. An arrange- 
ment of that kind might have obviated that whole thing. 

Mr. Trvpere. It might have. 

The Cuarrman. Shortly after ECA got into operation, if you re- 
member, we were bringing steel into this country from both France 
and Belgium and also from Germany—billet steel that was being 
shipped ‘into Sparrows Point up here. 

Mr. Trmperc. It might not only help to obviate the situation, it 
will probably be a less expensive way of doing so. 

The Cratrman. For instance, right at the present time I have 
letters of complaint in my office from various industries about the 
terrific cement shortage in the United States, when Germany is ship- 
ping cement by the boatload into Argentina, and the Argentinians 
want to ship it up here at a much lower price than we produce it 
for. 

Mr. Trmperc. We certainly have all of these difficulties. I am far 
from asserting that antitrust action alone would help us cure them. 
As I view it, antitrust policy, as the chairman has pointed out, must 
be coordinated with other policies looking toward the freedom ‘of in- 
ternational trade. 

The Cratrman. I am also thinking of stimulating trade by ap- 
proval of some kind of an international agreement as you suggest 
for an exchange of credits. 

Mr. Traeerc. If that could work, it would certainly ease the present 
situation. 

The CuarrMan. It would ease the situation, yes. 

For instance, I remember when the lumber industry and the timber 
industry in this country would have been glad to accept English cur- 
rency for their product if they could have ; gone into the open market 
with that currency and could have purchased cocoa beans and tea and 
items of that kind. They had to formulate all of it through the Bank 
of England in some way, and they got all tied up and, therefore, they 
had to demand American dollars. England could not get the dollars. 
As a result, England went to Russia to ‘get timber. 
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Mr. Timperc. That is going to continue to be the situation unless 
we take measures to stop it, either administrative level or on the level 
of striking down private and governmental restrictions to free trade. 

[ have already referred, Mr. Chairman, to Senator Fulbright’s bill 
on this subject, which is limited to political risks. I think that it 
merits favorable consideration. 

My third suggestion is that the Congress enact legislation whereby 
antitrust violators whose practices have excluded competition or raised 
prices, and whose product is protected by a tariff, may in appropriate 
circumstances lose the benefit in whole or in part of that tariff. 

Our Canadian neighbors have had this legislation on their statute 
books for a long time. And even if it is not called into play frequent- 
ly, its existence will serve as a constant reminder that no one can 
monopolize or restrain the American domestic market without sub- 
jecting himself to foreign competition. 

I have concluded my statement and wish to thank you, Mr. Chair- 
man, for the opportunity that has been afforded be here. 

Mr. Burns. You stated that the international agreement was nec- 
essary as a supplement to the largely ineffective enforcement of the 
Sherman Act against international cartels. 

In what way do you feel that the Sherman Act has been ineffective 
against the international cartels? 

Mr. Trmeera. It has been ineffective in the first place, because it 
reaches for the most part only the American parties to those cartels. 
It reaches foreign parties only when they are within the so-called 
venue and personal service of an American court, which is the occa- 
sional situation. I know of one case that vitally affected American 
interests where all of the parties sued were foreign corporations, and 
yet there was no question but that they restrained the commerce of the 
United States. 

In addition, there are difficulties of obtaining evidence which I do 
not think I need elaborate on, and the intergovernmental frictions, 
and the fact that governments getting into the show create psychologi- 
cal and practical enforcement prob lems. The second, and possibly the 
most important, reason why anticartel enforcement is ineffective is 
that, when you are through, what have you got? You have a series 
of restrictions that may govern the United States firm in the United 
States. You Rave no power to change what the standards of com- 
mercial behavior are going to be ina foreign j jurisdiction. You cannot 
affect foreign prope rty rights. You cannot affect foreign businesses. 

I am not saying that antitrust enforcement on the domestic scene 
is a complete failure—it is not. But in many of these cases it comes 
down to a theoretical vindication of the Government’s position that 
the laws that were violated in some way or other, without any ability 
(o do anything to rectify the situation. 

Mr. Burns. Does the Sherman Act, as it has been enforced, ade- 
quately control the restrictive practices applicable to domestic com- 
merce When American parties are involved in the agreement? 

Mr. ‘TimpBerc. I have seen, Mr. Burns, a 400-page book prepared by 
the Attorney General's National Committee that discusses the pros 
and cons as to whether it does. I suppose it is fair to say that some 
people feel that the Sherman Act does not effectively cover domestic 


activities. And there are some people that feel that it covers it too 
strictly. 
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The Cuarrman. Is not an illustration of that the suit against Stand- 
ard and I. G. Farben by the Antitrust Division which ran for some 
4 years? It was successful only by the play of public opinion, which 
was heard before the Senate Committee To Investigate the Defense 
Effort. 

Mr. Trmpere. I think that is undeniably the case. I believe that 
the work that was done by the Kilgore committee and the Truman 
committee and other Senate committees during the war effort did 
result in bringing public opinion to bear on these problems. And that 
is why I have »alw ays thought that publicity is a very strong sanction. 

The Cuairman. That was all these committees had to depend on— 
the power of public opinion. 

Mr. Timperc. I have always felt, Mr. Chairman, that when you get 
the facts out into the open you have accomplished a great deal of the 
‘ob of antitrust enforcement and also fair treatment of the defendants 
against whom it is being enforced. I think that those wartime studies 
were landmark studies in the area, 

Mr. Burns. You stated that the international agency could consider 
the harmful effects of restrictive practices before condemning them, 
und that that would give the United States and foreign business a 
broader rule of resson than is available under the Sherman Act. Until 
such time as there is an international agency, would it be advisable 
in considering the foreign problems of American businessmen to give 
them the broader rule of reason in that area now, rather than let 
wait for an international agency ? 

Mr. Timpere. If you are considering American business having 
its affairs and activities looked into by an international agency that 
is composed of representatives of many countries, I think it is only 
fair to give American business the same break that foreign businesses 
have. So I think it is only fair that United States businessmen indi- 
cate all of the considerations which in their judgment mean that 
their practices have been beneficial. That is the situation where you 
ure dealing with an international agency, even if it is an international 
agency that has only fact-finding and recommending functions. 

On the other hand, I am a little bit chary about saying that American 
business ought to be given a broader rule of reason in a domestic 
American court, where they have all of the protections of this country’s 
laws. 

Part of the difficulty, of course, arises out of how you define the 
rule of reason. I am perfectly willing to accept the statement that 
there are factual considerations involved in foreign trade that are 
not involved in domestic trade, and that these might have some bear ing 
as to whether a company was or was not v iolating the Sherman Act. 

But as I understand it, the Attorney General’s National Committee 
did not suggest that there be a different rule of reason in foreign and 
domestic trade. 

And as I understand the rule of reason, it is not necessary to raise 
the issue whether there is a different rule of reason, in domestic 
and foreign trade, because once the rule of reason applies, it does 
permit different factual circumstances of foreign trade to be con- 
= This is my definition of the rule of reason as it now exists. 

I do think that if one is interested in effective antitrust enforce- 
ment, the courts have to be allowed to close the doors at some point 
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to the sort of considerations they would accept as relevant. There- 
fore, in a domestic antitrust proceeding, I do not think we ought to 
go beyond the proposition that price-fixing agreements are per se 
illegal. I think that is within the rule of reason. But if foreign 
firms in an international forum are going to have the privilege of 
saying that their price-fixing agreements were necessary and were 
reasonable, I certainly would want to see American enterprises get 
the same deal. 

Mr. Burns. Do you agree with the recommendation of the Attorney 
General’s Committee that manufacturing or distribution activities 

carried on jointly abroad by American firms alone or combined with 
foreign competitors should be upheld unless they create unreasonable 
restraints on the commerce of the United States ? 

Mr. Trmpera. I regard that as a restatement of the Sherman Act. 
The Sherman Act applies only to unreasonable restraints of the for- 
eign and domestic commerce of the United States. 

Mr. Burns. Why do you characterize the Webb-Pomerene associa- 
tions as cartels ? 

Mr. Trerc. Because the members of a Webb-Pomerene associa- 
tion are allowed to get together, to pool the commodities that they 
are going to sell abroad, to allocate quotas among themselves, and to 
fix prices. 

I think by any technical standard of the word “cartel”—I do not 
think one has to be a German lawyer—such an arrangement is a 
cartel. These are what are technically known as selling artels, 

Mr. Burns. Do you feel then, that Congress author ized the organi- 
zation of cartels by enacting the Webb- Pomerene Act? 

Mr. Tineerc. I am certain that Congress did not mean to authorize 
the existence of selling cartels. I think that when the Webb-Pom- 
erene law was originally adopted, they felt that this was a sort of 
protective activity that they ought to allow to American businesses, 
because at that time the feeling was that American business was doing 
business only with foreign monopolies or unified cartels. 

The Cuairman. In other words, it was sort of a competitor abroad 
to the cartel? 

Mr. Timperc. That is right. To give it equal bargaining power with 
European enterprises. 

To my knowledge, however, the Webb-Pomerene Act does not re- 
quire that there to be shown to the Federal Trade Commission the 
existence of this foreign cartel. Nowhere does that appear in the 
Webb-Pomerene Act. 

Until 1940, the act was practically a dead letter in its enforcement. 
I think it served as a cover for international cartel arrangements. As 
a matter of fact, I think it could easily serve as a cover ‘for domestic 
cartel arrangements, because how do you go about allocating quotas 
and fixing prices in the foreign field without having it slip over into 
the domestic field ? 

Mr. Burns. Would it not be sufficient to have adequate enforcement 
of the Webb-Pomerene Act in order to see that the original intent of 
Congress is effected, rather than to repeal it, because in some in- 
stances it may have been abused ? 

Mr. Trmperc. I have not seen the evidence that demonstrates that 
the Webb-Pomerene export associations have fulfilled their original 
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purpose. My understanding is at present that only 6 percent of foreign 
trade, at the most, is covered by enterprises that qualify for the 
exemption. I do not know how many of those cartels are active or not. 

I am rather impressed by the fact that many of the associations con- 
sist of a small number of members. Very few of these Webb-Pom- 
erene associations seem to be operated in the interests of small business. 

As I have pointed out, the Webb-Pomerene law requires only that 
articles of association be filed with the Federal Trade Commission, 
und that the operation of the Webb-Pomerene associations not damage 
domestic competitors or affect domestic prices. In effect, this means 
that once the Government grants the Webb-Pomerene exemption, it 
has to start all over again to establish a Sherman Act violation. 

If the exemption is going to be granted at all, it ought to be on the 
hasis that there has been a prior examination of the situation, which 
has satisfied an administrative agency charged with antitrust enforce- 
ment, that the arrangement is necessary and that there will be no 
Sherman Act drawbacks to the Webb-Pomerene arrangement. 

Mr. Burns. That is all, Mr. Chairman. 

(The following material was submitted for the record :) 


RESTRICTIVE BUSINESS PRACTICES AS AN APPROPRIATE SuRJECT FOR UNTTED NATIONS 
ACTION 


Address by Sigmund Timberg before the summer institute of the University of 
Michigan Law School, Hutchins Hall, Ann Arbor, Mich., June 28, 1955 


I, THE U. N. AND FOREIGN BACKGROUND OF ANTICARTEL ACTION 


In March 1948 this Government after 2 years of negotiations and 3 full-scale 
international conferences * persuaded the representatives of some 53 other nations 
to sign the Habana Charter for an all-inclusive International Trade Organiza- 
tion. The charter contained a chapter devoted to the prevention and control of 
restrictive business practices affecting international trade. The charter was 
thereafter abandoned because it became apparent that Congress, perturbed 
primarily by chapters other than the one relating to restrictive business practices, 
was not going to approve that instrument. As late as 1950, a large number of 
businessmen and business organizations, and some farm and labor groups, favored 
United States ratification of the entire charter... The organizations opposed to 
ratification of the charter largely focused their objections on the portions of the 
charter dealing with intergovernmental commodity agreements,’ foreign invest- 
ment and full employment.* 

In the fall of 1951 this Government resumed its anticartel initiative within a 
less ambitious framework. It introduced a resolution in the Economie and Social 
Council to establish an intergovernmental committee to make recommendations 
to the Council solely for the prevention and control of restrictive business prac- 
tices in international trade.® That resolution, introduced at a time when Congress 


1 London, October 15—-November 26, 1946; Geneva, April 10—August 22, 1947; Habana, 
November 21, 1947—March 24, 1948. This is exclusive of extensive preparatory work at 
the national and diplomatic levels. See Wilcox, A Charter for World Trade (Macmillan, 
1949), pp. 37—50. 

* These business organizations included the Committee for Economic Development, United 
States Junior Chamber of Commerce, National Council of American Importers, Inc., Na- 
tional Planning Association and the Committee for an International Trade Organization. 
See hearings before the House Committee on Foreign Affairs, 8ist Cong., 2d sess., on 
H. J. Res. 236, April 19—May 12, 1950, pp. 114-117, 133, 135-136, 393, 445, 466. 

’Thus, the representative of the National Association of Manufacturers said, concerning 
the restrictive business practices and intergovernmental commodity agreement chapters of 
the Habana Charter: ‘‘* * * they contain a mild—a very mild—indictment of private 
cartels, while opening the gates widely to intergovernmental ones” (ibid., p. 564). Ina 
similar vein, the United States Chamber of Commerce said: ‘*The aim of limiting the 
harmful effects of private international cartels appears to be won, but it is a Pyrrhie vic- 
tory * * * [because] * * * it appears that intergovernmental commodity agreements are 
exempted from the provisions against private cartels” (ibid., p. 419). 

‘For a general review, see William Diebold, Jr., The End of the ITO, Essays in Interna- 
tional Finance No. 16, Princeton University, October 1952. 

° Economie and Social Council Resolution 375 (XIII) of September 13, 1951. 
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was, through the Benton amendment, asking the Economic Cooperation Adminis 
tration to intensify its anticartel activity in foreign countries,° passed by a vote 
of 13 to 3. The three negative votes were those of the Soviet bloc, which took the 
position that the resolution was only a hypocritical facade designed to cloak this 
country’s efforts to increase the power and share of United States monopolies in 
international trade.” 

Pursuant to this resolution an able intergovernmental committee composed 
of 10 countries *® toiled diligently for over a year. That committee reviewed the 
relevant substantive articles of chapter V of the Habana Charter and found them, 
with minor modifications and rearrangements, acceptable. The committee also 
added a series of procedural and organizational articles, the main purpose of 
which was to insure independence, impartiality, and specialized knowledge on 
the part of the secretariat of the agency and yet take account of the practical 
fact that vital trading and economic interests of governments and enterprises 
were involved. 

The draft international agreement we are reviewing today is the work of this 
committee. About 5 weeks ago the United States announced that this draft 
agreement would not be practicable or effective in accomplishing the elimination 
of restrictive business practices in internation] trade because the various national 
policies, legislation, and enforcement procedures in this field were not sufficiently 
comparable.” Even though the shift of the United States from its original posi- 
tion had doubtless been sensed for perhaps 2 years since the change of the ad 
ministration, 7 countries still indicated a general endorsement of the substance 
of the draft agreement.” 

Thus, twice within 8 years, the United States has led a formidable march vy 
the hill only to beat a retreat and leave its foreign associates stranded at the sum 
mit of achievement. International upward marches of this character are not, 
as any initiate knows, glorious cavalry charges. They combine some of the worst 
features of Hannibal’s elephants crossing the Alps with Sisyphus’ classical 
struggle with that stone that kept on rolling backward. The issue posed by 
this negative outcome, however, is not one of disappointed expectations and 
of wasted years of negotiations, drafting, and discussion by instructed and rein 
structed delegations and their respective foreign offices. No amount of energy 
and resource expenditure or of emotional involvement should permit the per 
petuation of a mistake, if one was in fact made in embarking on the project in 
the first place. 

The issue rather is this: whether by this and similar debacles in the inter- 
national arena this country has not been frittering away a position of economic 
and moral leadership that is essential to the maintenance of the free world as 
we would like to see it. A related issue is whether this country’s retreat on the 
international front may not serve to retard the recent trend in the legislation of 
many countries directed against restrictionist industrial policies. The encourage- 


® Public Law No. 165, 82d Cong., 1st sess., ch. 479, secs. 5, 6 (1951). In 1952, Con 
gress, through the so-called Moody amendment, appropriated funds to carry out the Benton 
amendment. In 1953, Congress adopted the Thye amendment, which reads: “The Con 
gress recognizes the vital role of free enterprise in achieving rising levels of production 
and standards of living essential to the economic progress and defensive strength of the 
free world. Accordingly, it is declared to be the policy of the United States to encourage 
the efforts of other free nations to increase the flow of international trade, to foster pri- 
vate initiative and competition, to discourage monopolistic practices * * *” (Public Law 
118, 83d Cong., Ist sess., ch. 195, sec. 710 (1953)). 

7Summary Records, 547th Meeting of the Economic and Social Council, September 12 
1951, pp. 621-625, 628-630; 548th Meeting, September 12, 1951, pp. 635-636; 549th 
Meeting, September 13, 1951, p. 643. 

* Belgium, Canada, France, India, Mexico, Pakistan, Sweden, United Kingdom, United 
States, and Uruguay. 

®* See report of the Ad Hoc Committee on Restrictive Business Practices to the Economic 
and Social Council (E/2380), Official Records, 16th Sess., Supp. No. 11, March 30, 1953 
The draft articles of agreement appear on pp. 12-18 of this document; the text of the 
1951 resolution (see footnote 5) on p. 12. 

” Comment submitted pursuant to Economic and Social Council Resolution 487 (XVI) of 
July 31, 1953, E/2612/Add. 2, April 4, 1955, pp. 4-5; Summary Records, 856th Meeting of 
Council. May 25. 1955, pp. 6-7. 

11 Sweden, E/2612, May 28, 1954; Belgium, E/2612, May 28, 1954; Norway, E/2612/A¢d. 
2, Anril 4, 1955, pp. 3-4; Federal Republic of Germany, E/2612/Add. 3, April 15, 1955, 
pp. 3-5; Turkey, Summary Records, 855th Meeting, May 26, 1955, pp. 5-7; Yugoslavia, 
ibid., pp. 10-13; India, Summary Records, 856th Meeting, May 25, 1955, p. 4. Norway, 
Germany, Turkey, Yugoslavia, and India favored administration of the agreement within 
the general framework of the General Agreement on Tariffs and Trade (GATT). Compare 
also, the statement of the Netherlands delegation in Summary Records, 855th Meeting, 
pp. 7-8. 
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ment of that anticartel and antirestrictionist legislative trend still remains a 
guiding principle of this country’s foreign economic policy.” 

Congress, when it adopted by bipartisan vote the Benton, Moody, and Thye 
amendments to the mutual security legislation, endorsed the proposition that 
restrictive practices in economies of our free world allies so lowered national 
levels of productivity as to impair the economic and military potential of those 
countries and thereby endanger our own security. Equally well recognized has 
been the fact that business restrictions caused inflation, underconsumption, and 
lowered standards of living, and that these conditions provide a fertile feeding 
ground for anti-American and anticapitalist propaganda.” On the international 
scale cartel and restrictionist practices diminish and distort the amount and 
channels of trade, the balance of international payments, the maintenance of full 
employment, and the economic development of countries... The Randall Com- 
mission on Foreign Economic Policy concluded—in one of its few unanimous 
conclusions—that the existence of restrictive business practices “will limit the 
willingness of United States businessmen to invest abroad and will reduce the 
benefits of investment abroad to the economies of the host country.” ” 

Sparked largely by this country’s initiative, promising legislation relating to 
to the control of restrictive business practices has been adopted in the United 
Kingdom, Sweden, Norway, Denmark, Ireland, and the European Coal and Steel 
Community and has been under active consideration in Belgium, France, the 
Netherlands, South Africa, Finland, West Germany, and Israel.” English, 
Swedish, German, French, and other officials and experts, largely at the encour- 
agement of the Kconomic Cooperation Administration have studied at first hand 
the functioning of the United States antitrust laws.” Many published books and 
reports, both by governments and private individuals, have added to the grow- 
ing understanding of the cartel problem abroad.* 


2 “The elimination of harmful restraints on international trade and the furthering of 
the development of free competitive enterprise continue to be basic objectives of this coun 
try’s economic policy. * * * emphasis should be given * * * to the more fundamental 
need of further developing effective national programs to deal with restrictive business 
practices. * * *” Comment of U. S. Government, footnote 10, above. 

1 See the congressional debate on the three bills referred to in footnote 6, above, e. g., 
98 Congressional Record, 6123 et seq. (Senator Moody), 6126 et seq. (Senator Benton), 
6129 et seq. (Senator Douglas), 7765 et seq. (Secretary Dulles, FOA Director Stassen, 
Senator McClellan, and Senator Smith (New Jersey)) (1952-53). 

14 See statement of Swedish delegation, 16th session, Economic and Social Council, 742d 
Meeting, July 30, 1953, p. 245. At the May 1955 session of the Council. the delegations of 
Argontina, Yugoslavia, Egypt, Ecuador, and the Dominican Republic indicated a strong 
interest in the effect of restrictive business practices on economic development. 

‘ Report of the (Randall) Committee on Foreign Economic Policy, January 28, 1954, 
p. 18. 

16 See the U. N. Secretariat reports on: 

(a) Analysis of Governmental Measures Relating to Restrictive Business Practices 
(B/2379), Official Records: 16th Sess., Supp. No. 11A (April 29, 1953) ; 

(b) Texts of National Legislation and Other Governmental Measures Relating to Restric- 
tive Business Practices (E/2379/Add. 2), ibid., Supp. No. 11B (March 13, 1953) ; 

(c) Report on Current Legal Developments in the Field of Restrictive Business Prac- 
tices (E/2671), Official Records: 19th Sess., Supp. No. 3 (December 1954). 

17Thus, in 1951 French Premier Pleven sent a 14-man mission, under the chairmanship 
of Madame Germaine Poinso-Chapuis, Vice President of the National Assembly, to this 
country to study the workings of the American antitrust laws. ‘The reports of two mem- 
bers of a recent German mission to the United States will be found in Kamberg, Wirt- 
schaftliche Massnahmen und Erfahrungen, Bundesanzeiger No. 6, January 11, 1955; Meyer- 
Cording, Zur heutigen Situation im Antitrustrecht, Bundesanzeiger No. 193, October 7, 
1954. 

18 An annex to the U. N. Secretariat report cited in footnote (@) summarizes the official 
documentation on cartels then available in 17 countries (see pp. 46-49). The more com- 
prehensive official studies on economic aspects of restrictive business practices include: 

(a) Canada: Canada and International Cartels, Report of the Commissioner, Combines 
Investigation Act, Government Printer, Ottawa, October 1945; 

(b) France; Ententes et Monopoles dans le Monde, La Documentation Francaise: Notes 
et Etudes Documentaires Covering France; Germany; the United Kingdom and the British 
Commonwealth: the Benelux countries; Switzerland, Liechtenstein, and Austria; Latin 
America; the Scandinavian countries; Japan and Italy. Direction de la Documentation 
de la Presidence du Consei!, Paris ; 

(c) Sweden: Konkurrensbegransning, avgivet av Nyetableringssakkunniga, vols. 1 and 
2. Statens Offentliga Utredningar 1951; 27 and 28, Handelsdepartementet, Stockholm, 
1951 ; 

(d) Union of South Africa: Regulation of Monopolistic Conditions, Board of Trade and 
Industries Report No. 327, Government Printer, Pretoria, 1951. 

A partial list of private publications in the antitrust field includes : 

(a) Del Marmol, Charley, La reglementation juridique des ententes industrialles, Revue 
de Droit International et de Droit Compare (special number 1950), pp. 125 et seq. ; 

(b) Del Marmol, Charley, Les Ententes Industrielles en Droit Compare (Bruxelles, 
1950) ; 
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In the less than 2 years since January 1, 1953, some 20 countries and the Euro- 
pean Coal and Steel Community have reported to the United Nations noteworthy 
developments in the field of restrictive business practices.” However, the forces 
of inertia and restrictionism remain strong in all those countries. The mere 
passage of legislation is no guaranty of its effective enforcement. A worldwide 
public opinion in favor of a more competitive economic outlook (as opposed to 
support by perceptive government officials, businessmen, and economists) is 
still in the making. Accordingly we must take heed lest the withdrawal of 
United States support from any international project in this area be interpreted 
as evidence of a general slackening of our own enthusiasm for the competitive 
way of life and furnish grist for the anti-United States propaganda mills. 


II. ARE RESTRICTIVE BUSINESS PRACTICES A UNIQUE INTERNATIONAL PROBLEM ? 


If this conference results in giving us any general clues as to the basis for 
effective United Nations action in the economic arena, it will be time abundantly 
well spent. I am happy and honored, therefore, that you have invited me to 
explore this problem with you. I do not in any way represent the views of the 
United Nations, but shall, as the secretary of the United Nations committee 
that wrestled with the problem, try to give you some of the background and 
rationale of the provisions of the draft agreement. 

The problem we are considering has a twofold aspect. First, is there anything 
about the nature of restrictive business practices that makes them more recal- 
citrant to international handling than tariff and other trade barriers, monetary 
and exchange restrictions, and impediments to economic development? These 
other fields are both technical and bristling with controversy and national 
apprehensions, yet international organs for their control in the interest of the 
world community are currently operative. 

Second, assuming the desirability of international action, what substantive, 
procedural, and organizational form should such action take? 

Strictly speaking, only the first question is relevant to the announced topic 
of this session. However, the bulk of the current discussion concerning interna- 
tional control of restrictive practices relates to the substantive and administra- 
tive features of a single proposal in the field—that of the United Nations Com- 
mittee on Restrictive Business Practices. In focusing my own discussion on 
this document—and I am under clear instructions from Bill Bishop to present 
clear-cut issues rather than to minimize them—may I make one minor suggestion? 
When Members of Congress have objections to a bill whieh has been fully con- 
sidered by a committee and reported out, they do not mechanically cast their 
vote in blanket opposition to the bill, but they propose amendments and substi- 
tutes which reflect their own concepts of what is desirable and appropriate. 
This kind of constructive approach has thus far been lacking in the bulk of the 
private comments in the field, but I know that it is well within the critical 
competence of this group. 


(ec) Hinaudi, Luigi (President of Italian Republic), Economy of Competition and His- 
torical Capitalism, 1 Scienza Nuova 7—34 (1954) ; 

(d) Evely, Richard, Monopoly : Good and Bad, Victor Gollancz, Ltd. (1954) : 

(e) Ender, Walter and Conrad Landau, Kommentar Zum Kartellgesetz, Verlag Eugen 
Ketterl (1952) ; 

(f) Friedmann, Wolfgang, Monopoly, Reasonableness, and Public Interest in the Cana- 
dian Anti-Combines Law, 23 Canadian Bar Review 133 (1955) ; 

(9) Gide, Pierre, La Projet Francais de Loi Antitrust et les Experiences Etrangeres 
(Recueil Sirey, 1953); 

(h) Krawielicki, Robert, Das Monopolverbot in Schuman Plan, J. C. B. Mohr (Paul 
Siebech), Tubingen (1952); 

(i) Mendes-France, Pierre (former French Premier), and Gabriel Ardant, Economics and 
Action, Columbia-UNESCO (1954) ; 

(j) Neumeyer, Fredrik, Monopol Kontroll i USA, Stockholm (1951) ; 

(k) Neumeyer, Fredrik, Swedish Cartel and Monopoly Control Legislation, 3 Am. J. of 
Comp. Law 563 (1954) ;: 

(l) Thorelli, Hans B., The Federal Antitrust Policy—Origination of an American Tra- 
dition, Stockholm (1954) ; also Johns Hopkins Press (an exhaustive 650-page study of the 
legal, administrative, political, economic, and social origins of antitrust policy, up to the 
year 1903); 

" (m) Monopoly and Competition and Their Regulation (E. H. Chamberlain, Ed.) (con- 
taining papers delivered at the Taillores Conference of the International Economic Associa- 
tion, covering developments in many countries). 

Two foreign periodicals, Wirtschaft und Wettbewerb, and Cartel, are devoted exclusively 
to antitrust problems, 

See footnote 16 (c). 
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Ill. MAIN OUTLINES OF UNITED NATIONS COMMITTEE DRAFT AGREEMENT 


Turning now to the draft agreement, a brief sketch of its main substantive 
contents will help us, I think, to review its virtues and defects. 

1. The draft agreement deals with restrictive business practices which it 
defines as “business practices affecting international trade which restrain com- 
petition, limit access to market, or foster monopolistic control” (art. 1, par. 1). 
Restrictive business practices are not only defined but are listed; the agreement 
specifically enumerates exclusion from markets, dividing markets, price-fixing, 
price discrimination, limitations of production, and specific types of patent, 
trademark, and copyright abuse (art. 1, par. 3). 

2. The draft agreement and the international agency which is to administer 
it are instruments of international cooperation. They are not instruments of 
international sovereignty. The proposed agency is not given any judicial, legis- 
lative, or other sovereign powers. It is almost entirely concerned with the 
international trade in products, in which area it is to achieve its purposes by 
procedures of study, consultation, and investigation. 

3. Very little, if any, criticism has been leveled, at least by the United States 
critics, against the consultation procedure provided for in article 2 of the draft 
agreement, or the provision for study of general or specific topics embodied in 
article 4, or the limited procedures applicable to “services” contained in article 
8, or the obvious arrangements involving cooperation with and among govern- 
ments and intergovernmental bodies and agencies (arts. 6 and 9).” 

4. The controversial function of the international agency is the procedure for 
the investigation of complaints of restrictive business practices. The admin- 
istrative steps involved in this procedure are outlined in article 3 of the draft 
agreement; the general policies underlying the application of the investigation 
procedure are set forth in article 1, and the specific obligations undertaken by 
member countries (this last is quite crucial, I think, in the evaluation of the 
agreement) are contained in article 5 and in article 1, paragraph 1. 

5. The proposed international agency has jurisdiction to investigate restrictive 
business practices, regardless of whether they are engaged in by private or 
public commercial enterprises, with two minor qualifications that I consider 
truly trivial. 

6. The proposed agency may investigate restrictive business practices only if 
the enterprise or enterprises engaging in them “possess effective control of trade 
among a number of countries in one or more products” (art. 1, par. 2 (¢c)); and 
if a written complaint is lodged by a government containing substantial informa- 
tion as to the nature of the restrictive business practices which are complained 
of and the reason for alleging that those restrictive business practices “have 
harmful effects on the expansion of production or trade,” in the light of the 
general objectives of the agreement. 

7. The end result of the agency’s investigation of a particular complaint is 
the issuance of a report. That report examines, analyzes, and sets out the 
information received, decides whether the complained-of practices has had, has, 
or is about to have harmful effects within the meaning of the draft agreement 
and makes recommendations in appropriate cases to governments as to remedial 
measures (art. 3, pars. 6, 7, and 8; art. 15, pars. 4, 5, and 6; art. 16; art. 17).” 

8. The report of the agency has no direct sanction except the informal one of 
publicity. However, the governments adhering to the draft agreement are 
obligated to supply the information needed by the agency (art. 5, pars. 1-3). 
They are further obligated to take appropriate action to implement the remedial 
measures recommended to them by the agency (art. 5, pars. 4 and 5); and to 
keep the agency posted on their compliance (art 5, par. 5). 

These are the main substantive outlines of the draft agreement. Further 
details, and the procedural and organizational provisions of the draft agreement, 
will become clearer in the course of the subsequent discussion. 


»In fact, Professor Carlston concludes, with respect to the ad hoc committee’s pro- 
posals: “At this initial stage of control, use should be made of the procedures of study, 
negotiation and national legislation rather than those of adjudication or quasi-adjudica- 
tion.” Antitrust Policy Abroad, 49 Northwestern Univ. Law Rev. 713, 732 (1955). For 
the author, the economic analysis and reporting provided for by the draft agreement cannot 
properly be described as “adjudication or quasi-adjudication.”” As Mr. Domke has pointed 
out, “the concluding article of the draft-convention expressly states that the term ‘decision’ 
by the organs of the Organization, on harmful effects of such practices, ‘does not determine 
the obligations of members, but means only that the Organization reaches a conclusion.’ ” 
The United Nations Draft Convention on Restrictive Business Practices, 4 International 
and Comp. Law Quar. 129, 134 (1955). 

21 See also par. 52 of the ad hoc committee’s report, supra, footnote 9. 


67272—56—pt. 48 
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Iv. “HARMFUL EFFECTS’—A “RULE OF REASON” FOR FOREIGN TRADE 


Before getting into that discussion, I should like to place the draft agreement 
in the context of what appear to me some basic and compelling political 
considerations 

The drafting of any acceptable multilateral convention, particularly one that 
concerns vital national interests and somewhat controversial economic policies, 
is, in the broadest and ultimate sense of the term, a political achievement. 
Politics is the art of the possible, not of the ideal. It was clearly not possible 
for the draft agreement to internationalize Senator Sherman’s competitive 
dream of 1890, enriched by 65 years of reverent judicial interpretation in the 
United States. Even within the relatively homogeneous experience and legal 
climate of our country, different judges of the same court emerge with dis 
crepant, but nonetheless dogmatic, versions of that dream.” In fact, at times 
American foreign trade circles, if I read corretly what they have been saying, 
have looked on the competitive dream as something of a business nightmare. No 
amount of competent consulting by well-paid legal therapeutists has been able 
to eliminate an aura of neurotic uncertainty and schizophrenia caused by the 
necessary imprecision of the American antitrust laws. 

In the draft agreement, the United States made a basic concession to other 
countries which do not bring to the problem of restrictive business practices this 
country’s detailed experience and passionate concern, and our strong political 
predisposition against monopoly and private trade restraint. Certain restrictive 
husiness practices, such as price fixing, which in the United States are tradition- 
ally regarded as illegal per se are, under the agreement, to be evaluated in terms 
of their “harmful effects” on the expansion of production and trade, viewed in 
the light of certain broad objectives.” 

This opens the door for more detailed factual and economic examination of the 
effect of the complained-of restriction on the public interest than would be per 
mitted in a United States court proceeding. It does not involve as much scrutiny 
of such matters as has been called for by antitrust critics in this country who 
have favored expansive notions of “workable competition” and of the rule of 
reagon that governs the application of the Sherman Act.“ The draft agreement, 
therefore, involves a departure from accepted Sherman Act doctrine, but it repre- 
sents the maximum commitment against restrictive business practices that could 
have been obtained from other countries. 

The issue, however, is not whether the draft convention will raise the legisla 
tion of other countries to the pinnacle of our presumed antitrust perfection. It 
is whether it will substantially assist in effectuating the control of international 
cartels and in generating in other countries national policies with respect to the 
prevention and control of restrictive business practices that will galvanize the 
needlessly low and static economic and political potential of the free world. 


V. CONCESSIONS TO NATIONAL SOVEREIGNTY 


Except for this notion of “harmful effects,” the main features of the draft 
agreement, in my mind, reflects either the general contours of restrictive business 
practices as they are customarily viewed in this country; or norms of impartial, 
orderly and intelligent administration phrased in the conventional terminology 
of the administrative process; or the necessity of preserving the domestic juris- 
diction of governments adhering to the Draft Agreement—a need which is polit- 


“2 As witness the majority, concurring and minority opinions in Timken Roller Bearing 
Co. Vv. U. 8., 341 U. 8. 593 (1951), and the majority and dissenting opinions in Georgia v 
Pennsylvania R, R. Co., 324 U. 8. 439 (1945); U. 8S. v. Line Material Co., 333 U. S. 287 
(1948): U. 8S. v. Columbia Steel Co., 334 U. S. 495 (1948) ; and Standard Oil Co. (Califor- 
nia) v. U. 8., 837.0. 8. 293 (1949). 

“+The general objectives of the draft agreement are: (a) The reduction of governmental 
and private barriers to trade and the promotion of access, on equitable terms, to markets, 
products and productive facilities; (b) The encouragement of economic development, par 
ticularly in underdeveloped areas; (c) A balanced and expanding world economy, through 
greater and more efficient production, increased income and greater consumption and the 
elimination of discrimination in international trade; (d@) Mutual understanding and coop- 
eration in the solution of international trade problems. These objectives appear to be 
consistent with both United States antitrust aind foreign economie policy. On the whole, 
they should make it easier rather than more difficult to prove that international cartel 
restrictions have the “harmful effects’ contemplated by the draft agreement. 

% See, e. g., the elaborate factual findings on “effective competition” which it was 
proposed courts should be required to make in all antitrust cases in Blackwell Smith, 
Effective Competition : Hypothesis for Modernizing the Antitrust Laws, 26 N. Y. Univ. L. 
Rev. 405 (1951). This proposal at one time had the endorsement of Professor Oppenheim 
and of the Business Advisory Council of the Secretary of Commerce. 
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ically perhaps more imperative for the United States than for other countries. 
It is this last factor, that of deference to national sovereignty and the domestic 
jurisdiction of states, that has resulted in giving the international agency con- 
templated by the agreement the role of an instrumentality of international co- 
operation, rather than of an organ with sovereign, judicial, or executive powers. 
The functioning of the draft agreement depends, as in the case of all interna- 
tional treaties, on the parties living up to their commitments to cooperate. 

Paragraph 1 of article 1 of the draft agreement contains an unqualified obliga- 
tion on the part of governments to “take appropriate measures and * * * Co- 
operate with other members and the Organization to prevent, on the part of 
private or public commercial enterprises, business practices affecting inter- 
national trade which restrain competition, limit access to markets, or foster 
monopolistic control,” whenever such practices have the prescribed harmful 
effects. 

*aragraph 2 of article 5 requires each government to “make adequate arrange- 
ments for presenting complaints, conducting investigations and preparing in- 
formation and reports requested by the Organization.” Paragraph 3 of the same 
article requires governments to “furnish to the Organization, as promptly and as 
fully as possible, such information as is requested by the Organization for its 
consideration and investigation of complaints and for its conduct of studies 
under this agreement.” 

The obligation of governments to give information to the international agency 
is qualified by only two provisos: 

1. A government may withhold information which it “considers is not essential 
to the Organization in conducting an adequate investigation and which, if dis- 
closed, would substantially damage the legitimate business interests of a com- 
mercial enterprise” (art. 5, par. 3). 

2. A government is not required “to furnish any information the disclosure of 
which it considers contrary to its essential security interests” (art. 5, par. 8). 

Under paragraph 1 of article 5, a member government is obligated to “take 
all possible measures by legislation or otherwise, in accordance with its con- 
stitution or system of law and economic organization, to ensure, within its juris- 
diction, that private and public commercial enterprises do not engage in” restric- 
tive business practices which have harmful effects, and to “assist the Organiza- 
tion in preventing these practices.” Under paragraph 5 of the same article, 
governments are obligated to “report fully any action taken, independently or in 
concert with other Members, to comply with the requests and carry out the 
recommendations of the Organization.” 

To secure congressional approval of any international modus operandi in this 
field, it was necessary to assure, as the draft agreement does, that the Sherman 
Act would neither be modified in its letter nor abated in its enforcement.” It was 
also prerequisite that restrictive business practices be investigated and remedies 
applied to condemnable practices in such a way as to safeguard the constitutional! 
and legal rights of United States enterprises. To accomplish the latter purpose, 
a signatory government is given the discretion, in implementing the international 
organization’s recommendation, to proceed “in accordance with its constitution or 
system of law and economic organization.” Given the natural concern that our 
country has for the constitutional and legal procedures that make antitrust en- 
forcement both effective and fair, this is a perfectly normal and reasonable 
reservation.” Doubtless other governments feel the same way about their legal 
systems as we do. For example, the constitutional order of Sweden may permit 
it to enforce by royal decree, and that of the United Kingdom may authorize it 
to impose by an order of the Board of Trade based on a report to Parliament, 

* Article 7 of the draft agreement specifically provides that: “No act or omission to act 
on the part of the Organization shall preclude any member [vovernment] from enforcing 
any national statute or decree directed towards preventing monopoly or restrain of trade.” 

* The provision has been regarded by some critics of the draft agreement as an escape 
hatch which would excuse countries without developed antitrust legislation from complying 
with the substantive ob'ications of the draft agreement. On this interpretation are 
premised the further objections that the draft agreement will be unenforceable against 
countries with presently nonexistent or lax antitrust standards, and that the agreement 
will have a discriminatorily heavv impact on Americain businesses. See Kopper. The Inter- 
national Regulation of Cartels—Current Proposals, 40 Va. L. Rev. 1003, 1016, 1018: renort 
of committee on international restrictive business practices, antitrust section. American 
tar Association, January 1955: foreign commerce department, United States Chamber of 
Commerce, International Control of Restrictive Business Practices, p. 8; Carlston, footnote 
20 above, at p. 729. This author’s view is rather that the provision reserves to national 


governments the procedural option to carry out their substentive treaty commitments in 
accordance with their overall constitutional and legal systems. ' 
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a remedy which in this country might call for the institution of a court or Federal 
Trade Commission proceeding. 

Obviously, if the functions of obtaining evidence or correcting pernicious 
restrictive practices must in the last analysis be entrusted to national govern- 
ments, they cannot be entrusted to an international agency. It is, therefore, 
idle to complain that the international agency has no subpena power and 
“nebulous” enforcement sanctions. Nor need it be a matter for concern that 
the tangible outcome of the agency's activity is only an advisory report, 
analyzing the facts and recommending remedial measures, provided the draft 
agreement contains some assurance that the analysis will be heeded and the 
remedial recommendations complied with. Those assurances are to be found, 
first, in the rather extended series of obligations of governments under the 
agreement to cooperate in the work of the agency, and, second, in the sanction 
of publicity that will be given the agency’s findings and conclusions. 

In summary, the ultimate question for decision is whether the agreement 
provides a workable amalgam of national activity in the investigation of 
restrictive business practices and the application of remedial measures and 
of international activity in analyzing the economic situation and making 
recommendations for remedial action. Will the amalgam result in an improved 
approach to the problem of restrictive business practices in international trade? 

In ascertaining the existence and the degree of that improved approach, the 
following caveats seem to me appropriate: 

First, national efforts to counteract the activities of international cartels 
and combines are largely ineffective because of territorial limitations. Hence, 
not taking international action against restrictive business practices in inter- 
national trade is tantamount to abandoning the prospect of action against most 
such practices.” 

Second, the draft agreement must be appraised as an organic whole. I do 
not believe that it can do anything more than embody general principles of 
action. It should not be viewed as a series of particularistic prescriptions. 
It cannot be phrased with the precision of a conveyance or contract of sale. 

Third, it is logically inconsistent to criticize the draft agreement for having 
o teeth, and at the sume time to charge it lacks protections for individuals 
and governments that would be relevant only if it had teeth.” 


VI. 





COVERAGE OF THE DRAFT AGREEMENT 





Having roughed out the main outlines of the draft agreement, I shall now 


sketch in a few details, concerning points where there has been considerable 
confusion. 

The agreement's definition and enumeration of restrictive business practices 
seems to cover adequately the main areas to which this country’s enforcement 
of the Sherman Act in international trade has in the past been directed. We 
have built up in this country tomes of decisional jurisprudence and commentary 
on the basis of the simple expression “restraint of trade.” 

The international agency's jurisdiction extends only to practices engaged in 
by enterprises which “possess effective control of trade among a number of 
states in one or more products” (art. 1, par. 2 (c)). This insures that no inter- 
national body will be concerned with business restrictions of purely national 
scope. As a jurisdictional guidepost, it is a much more precise standard than 
that of the Sherman Act, requiring that the trade and commerce restrained be 
“among the several States and with foreign nations.” Experts in constitutional 
law will reeall all the difficulties that there were in determining the content of 
this concept, and the changes in the application of the Sherman Act that have 
taken place even within the last 10 years.” 


“Business firms, in the absence of international law on the subject, have been able ti 
develop and administer their own private systems of international law and regulations. 
This development has aided in carrying the results of industrial integration and combina 
tion far beyond the boundaries of individual states and makes it difficult for any one 
country, particularly one largely dependent upon trade with others, to devise effective 
measures to deal with them’ (Canada and International Cartels, Report of Commissioner, 
Combines Investigation Act (1945), p. 65). 

* This sounds like a truism. However, the report of the International Restrictive Busi- 
ness Practices Committee, footnote 27 above, first complains of the lack of machinery for 
an impartial “adjudication” on a record, and of the lack of basic safeguards provided for 
in the first 10 amendments to the Constitution. It then criticizes the draft agreement 
for conferring on the organization “only a most nebulous aathority for enforcement.” 

* Thus, in 1895, a nationwide Sugar Trust, with refineries in many States, was held not 
to be within the jurisdiction of the Sherman Act (U. 8. v. BE. C. Knight Co., 156 U. S. 1) 
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The two purely procedural differences between the treatment of public and 
private enterprises are insubstantial and seem well justified by the practicalities 
of the situation.” Let us assume that the General Services Administration was 
involved in an alleged restrictive practice in the importation of some critical 
material from a foreign country. First, a complaining government would have 
to bring its complaint in its own behalf, and not merely in behalf of its nationals. 
Second, the complaining government would have to take the matter up in the 
first instance on an informal basis with the United States Government, which 
controls the General Services Administration, so as to exhaust the possibilities 
of rectifying the situation expeditiously and without fanfare. In cases in- 
volving complaints against private enterprises, governments may (but are not 
required to) resort to such informal consultations. Once informal consultations 
are over, a complaint against a public enterprise is handled exactly as is one 
against a private enterprise. 

There is excluded, from the scope of the investigatory procedure which lies 
at the heart of the U. N. proposals, restrictive practices which are “specifically 
required” by governments. The rationale of this provision is that practices which 
are “specifically required” by a government cease to be the voluntary action of 
the enterprises involved and become acts of state, which are removed from the 
sphere of antitrust enforcement activity. For example, in this country, if an 
airline or shipping company is required by the Civil Aeronautics Authority or 
the Maritime Commission to engage in a restrictive practice, it cannot be charged 
with an antitrust violation. 

The draft agreement has very carefully circumscribed this exemption. First, 
it does not extend to practices that are tolerated, encouraged, permitted, or even 
authorized by foreign governments; clear legal evidence of an express govern- 
ment requirement, in the form of a law, order, or decree, is necessary. Second, 
the exemption is limited to a restrictive practice that is specifically required 
“in all countries in which it is found to exist’; thus, a practice required by the 
Mexican but not by the United States Government could be investigated under 
the agreement." Third, even where an investigation is discontinued, the agree- 
ment provides for bringing the matter to the attention of the governments and 
intergovernmental bodies concerned, along with relevant observations. 

Mandatory (as opposed to permissive) cartels are currently the exception and 
not the rule. Foreign governments may tolerate and sometimes encourage cartel 
practices, but they rarely compel them. In short, the exemption of government- 
ally required practices from the agreement will probably prove to be a quite 
limited one. 

The foregoing misapprehensions as to the impact of the draft agreement on 
public commercial enterprises and on restrictive practices required by govern- 
ments have given rise to a feeling that the draft agreement creates a gap between 
governments with highly developed systems of antitrust enforcement such as 
ours and governments with inadequate antitrust policies, bearing more heavily on 
the former than on the latter. This seems to me to misconceive the situation. 
As I see it, the commercial enterprises of this country remain subject to the strict 


in 1948, three processors of beet sugar, whose operations were confined solely to the State 
of California, were held subject to the Act (Mandeville Island Farms, Inc. v. American 
Crystal Sugar Co., 334 U. 8. 219). Since Paul v. Virginia, 8 Wall. 168 (U. 8. 1868), the 
notion was generally held that insurance was constitutionally immune for Federal regu- 
lation: in 1944, insurance was held subject to the Sherman Act (U. S. v. South-Eastern 
Underwriters Assn., 8322 U. S. 533 (1944)). The decisions in these cases, and such other 
“interstate commerce” cases as Cooley v. Board of Wardens, 12 How. 299 (U. S. 1851) ; 
The Passenger Cases, 7 How. 283 (U. S. 1849); Lottery Cases, 188 U. 8S. 321 (1903) ; 
Carter v. Carter Coal Co., 398 U. S. 338 (1936); Sunshine Anthracite Co. v. Adkins, 310 
U. S. 88 (1989): N. L. R. B. v. Jones &€ Laughlin Steel Corp., 301 U. 8. 1 (1937) ; South 
Carolina Highway Dept. v. Barnwell, 303 U. S. 177 (1938); Opp Cotton Mills v. Admin- 
istrator, 61 Sup. Ct. 524 (1941), represent as tortuous a path of judicial exegesis as is to 
be found anywhere in American law. 

® Professor Carlston, an adverse critic of the draft agreement, is on sound ground when 
he says: “The fact that the practice is engaged in by a public (as distinguished from a 
private) commercial enterprise does not affect the jurisdiction of the Organization * * *” 
(footnote 20 above, at p. 726). Similarly, the adverse report of the foreign commerce de- 
partment of the United States chamber, footnote 26 above, makes no mention of any such 
diserimination. Yet this alleged but nonexistent discrimination is sharply stressed by other 
critics: Kopper, footnote 26 above; report of international restrictive business practices 
committee, footnote 26 above; statement by Gilbert A. Montague in Report of the Attorney 
General’s National Committee To Study the Antitrust Laws (1955), at Pp. 106. 

“Under American Banana Co. v. United Fruit Co., 213 U. S. 347 (1909), such a case 
would probably be thrown out of a United States antitrust court. Cf. also Parker v. 


Brown, 317 U. 8. 341 (1943) (California raisin price stabilization program held no violation 
of the Sherman Act). 
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regime of the Sherman Act, regardless of the ultimate fate of the draft agree 
ment. They are already at a discriminatory disadvantage with respect to the 
enterprises of other countries, and the draft agreement would not increase the 
gap. The impact of the draft agreement can only be to raise the levels of anti- 
trust enforcement abroad, and thereby to close this discriminatory gap. 


VII. ADMINISTRATION OF THE DRAFT AGREEMENT 


There has been some concern—and I think it is a legitimate concern—at the 
prospect that the agreement may create a forum for bringing vexatious, un- 
founded, and politically inspired complaints against American business. 

Practically every country represented on the ad hoc committee conceived of 
itself primarily in the role of a prospective defendant in an antitrust complaint. 
The industrial countries worried not only about complaints from the under- 
developed countries; they were worried about the roster of cases that the United 
States might have to bring against them. To deal rationally with this fear, 
one has to take a look at the administrative and organizational provisions of the 
agreement. These presuppose an adequately staffed executive secretariat, who 
would examine complaints, screen out those which did not have an adequate 
basis, request supplemental information where it was needed, and see to it that 
the minimum jurisdictional prerequisites of the draft agreement were met. The 
executive secretary then advises the political organ of the agency whether the 
complaint satisfies the conditions laid down in the draft agreement. The investi- 
gation then proceeds only if the representative body, the political organ, does 
not disagree with the advice of the executive secretary. There is thus a double 
check on the bringing of inappropriate complaints, first at the level of an inde 
pendent secretariat and then at a more political level, by a body of national 
representatives. 

The committee also realized that the reports of the agency, the end products 
of its investigations, would command respect and acceptance only to the extent 
that they were carefully, objectively, and impartially prepared by a competent 
and experienced staff, on the basis of fair procedures. The preparation of the 
reports (which are based on facts supplied by governments) was made the special! 
responsibility of an advisory staff of independent experts, selected for “their 
competence, integrity, openmindedness, and impartiality as individuals.” Provi- 
sion was also made for affording the involved enterprises and governments a 
“reasonable opportunity to be heard.” Furthermore, it is reasonable to assume 
that the international agency will, of its own volition, adopt further rules 
protecting commercial enterprises the activities of which it is examining. 

These procedures seem to me to minimize the contingency that anticapitalistic 
countries would be able to give publicity to groundless complaints against the 
enterprise of the United States and other large trading countries. In exploiting 
the existence of monopelies and cartels in non-Communist countries Commu- 
nist publications, such as have appeared in France and in Italy, have not waited on 
the establishment of U. N. restrictive business practices machinery. They can 
easily turn to their own devices information which is readily available in the 
Wall Street Journal, New York Times, Court and Federal Trade Commission 
decisions, public records and scholarly volumes. 

Already there has been created in the minds of European and Asiatic demo- 
cratic elements the insidious notion that this country supports a system of ag- 
sxressive monopoly capitalism, which is completely lacking in social conscience. 
| do not think that this notion can be counteracted by sweeping the problem un- 
der the carpet or by relaxing our efforts to remedy the strain and stresses of 
our free enterprise system. It can only be met, I think, by demonstrating that 
antitrust serves as the conscience of our social and economic system and that that 
conscience is a vigilant one. 

The last administrative problem that I will discuss is the fear that the inter- 
national agency will be controlled by the underdeveloped countries, with all 
sorts of axes to grind. It is true that 7 countries control 65 percent of inter- 
national trade, and that none of the remaining 54 for which statistics exist ac- 
count for more than 3 percent. However, I should like to point out that 6 highly 
industrialized countries, 5 of which were in the bracket of the 7 top trading 
countries of the world, were represented on the ad hoc committee: the United 
Kingdom, the United States, France, Canada, Belgium, Sweden. It seems 
hardly plausible that the representatives of these countries would have acquiesced 
in an agreement setting up an agency controlled by the less highly developed 
countries, with a smaller stake in international trade. 
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Conceivably the provisions against such domination of the agency are not air- 
tight and additional safeguards might be spelled out in future negotiations, but 
the safeguards currently in the draft agreement are worth noting: 

First, the draft agreement does not come into effect unless the major trading 
powers are satisfied with it. 

Second, the agreement provides for an executive secretary and for an advisory 
staff, whose function it will be to guide the work of the agency along respon- 
sible and reasonable lines. 

Third, the system of reviews, checks, and balances that has been established 
in connection with the investigation procedure of the agency supplies additional 
ussurances that the work of the agency will be objective and competent. 

Fourth, the committee’s proposals provide for a representative body consisting 
of representatives of the adhering governments. The influence of the major 
trading powers—and this is true of all existing international organizations, es- 
pecially those concerned with economic matters—far outweighs the single vote 
they cast. Moreover, it was contemplated that the bulk of the work of the 
agency would be done not by a large and unwieldly representative body, but by a 
more tightly organized executive board. In the composition of this executive 
board due weight must be given to countries of chief economic importance in 
international trade. 

Fifth, the cooperation of governments is essential to the success of the draft 
agreement, and it will not be forthcoming if the agreement works unreasonably 
or arbitrarily. 


VIII. DOES THE DRAFT AGREEMENT LOWER UNITED STATES ANTITRUST STANDARDS ? 


Now I should like to deal with a fundamental objection of principle—the one 
that was advanced by the United States Government as the sole reason for its 
withdrawal from the support of the convention. It relates, as I have pointed 
out, not to the draft convention itself, but to the deficiencies of national legis- 
lation in this field. For the United States: “The basic problem is not the word- 
ing of the proposed agreement or differences in economic or legal phraseology 
among countries. It is rather that a sufficient degree of agreement on funda- 
mentals does not now exist.” The existence of wide disparities in present-day 
national policies and measures concerning restrictive business practices is indis- 
putable. It was recognized by the ad hoc committee, and it is evidenced by the 
1953 secretariat report on governmental measures in the field.™ 

It is well, however, that we should avoid too complacent notions of ourselves 
as dwelling on a high plateau of competitive perfection while the rest of the 
world resides in the sunless valleys of restrictionism and cartelization. A proper 
perspective would show us that United States legislation has seriously curbed 
the play of competitive forces with respect to the important international “serv- 
ices” of shipping, air travel and transport, marine insurance, and telecommu- 
nications. This is rather important. One delegation at one time indicated that 
a restrictive business practices convention limited to “products” and not embrac- 
ing international services was of no use to it.“ And Belgium has also regretted 
the omission of services from the scope of the ad hoc committee’s proposals.” 

As regards the international trade in products, this country has the Webb- 
Pomerene Export Associations which, whatever one thinks of their economic 
justification, are, technically speaking, basically selling cartels. The United 
States Government’s involvement in the importation of critical and strategic 
materials from abroad and in the exportation of United States agricultural prod- 
ucts, and the antitrust exemptions provided for in the Defense Production Act,” 
have introduced additional anticompetitive rigidities in the various markets in- 
volved. In addition to this wide range of governmental immunizations from, 
and interference with, competitive markets, approximately 40 international cartel 
cases have been instituted by the Antitrust Division since the end of World War 
II; this would appear to be more than a surface indication of the prevalence of 
anticompetitive practices even in unregulated industries. 

On the other side of the coin, as was noted by the United States delegation 
to ECOSOC, there has been encouraging and continuing progress in many coun- 


United States comment, footnote 10, above. 

%3 See the ad hoc committee's letter of transmittal, footnote 16 (b), above 

% At the preparatory committee (for the Habana Charter), India, Cuba, Chile and Brazil 
felt that services should be included in chapter V. Brown, The United States and the 
Restoration of World Trade (Brookings, 1950) 130-131. 

% See its statement in E/2612, May 28, 1954. 

* Defense Production Act of 1950, 50 U. S. C. A., see. 2158. 
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tries in the development of legislation and administrative techniques for dealing 
with restrictive business practices. At this time, the Attorney General’s National 
Committee To Study the Antitrust Laws has bravely come out with a majority 
recommendation for the repeal of resale price maintenance legislation—a recom- 
mendation which I think it is doubtful that Congress will adopt ; Sweden, Canada, 
and to some extent France have already outlawed this practice.” Patent sup- 
pression in this country can only be attacked by the cumbersome process of bring- 
ing an antitrust suit involving the abused patents ; practically all the other coun- 
tries of the world have in their patent statutes direct sanction against that type 
of abuse. The reports that have been issued for the past half dozen years by the 
United Kingdom Monopolies and Restrictive Business Practices Commission, 
established in 1948, compare favorably with those put out by the Federal Trade 
Commission. Sweden, which already required the registration of restrictive 
business practices, has established a Freedom of Commerce Board which has 
already succeeded in eliminating many restrictive agreements. The push of the 
European Coal and Steel Community is in the direction of establishing a free mar- 
ket covering the coal and steel industries of six countries and of fighting against 
cartel agreements that restrict competition within that market.” Legislative 
developments in other countries have been noted.” 

Nevertheless, habits of cartelization and business restrictionism have been 
ingrained in the industrial fabric of many countries for close to a century. It is 
for this reason that the draft agreement has been limited to restrictive business 
practices that have harmful effects on the expansion of production and trade. 
However—and this I think is the critical point of analysis—once a country 
ratifies the draft agreement, the relevant measure of divergence of its antitrust 
standards from those of the United States is no longer its preexisting national 
legislation, but the standards required by the agreement. Hence, the United 
States standards must be measured not, as has been argued, against the cur- 
rently nonexistent or inferior standards of some 50 or 60 different governments, 
but against the single minimum antitrust standard of the draft agreement. The 
problem becomes one of determining whether the gap between the two standards 
is so broad as to make the draft agreement unproductive of good results. 

As stated earlier, signatories of the draft convention are obligated to adopt 
investigative measures that will enable them to supply the agency with the in- 
formation needed to enable the agency to make intelligent recommendations. 
They must make adequate provision for putting the agency’s remedial recom- 
mendations into operation. They undertake to keep the international agency 
posted on their compliance with the agency’s recommendations. 

The foregoing, and the adoption of a raised and uniform standard of harmful 
effects represents, I think, a substantial improvement over the status quo. Even 
if the improvement is not as substantial as one would like, what is the 
alternative? 

IX. NEED FOR INTERNATIONAL COOPERATION 


National legislation has not thus far met either the public need of this country 
for effective antitrust enforcement in the international arena or the aspiration 
of United States foreign traders for more equitable treatment. I have developed 
elsewhere the general economic, administrative, and legal reasons why economic 
activities which are internationally integrated cannot be effectively regulated 
by a legal system which has attained only nationwide integration.“ The reasons 
for this failure are similar to those which explain why the numerous State anti- 


% Sweden, footnote 16 (b) above, p. 191; Canada, footnote 16 (b), above, pp. 50-51: 
France, footnote 16 (c), above, pp. 12, 15-16. Three Canadian reports on this subject 
merit mention: Renort of the Committee To Study Combines Legislation (MacQuarrie 
Report), Ottawa, March 8, 1952; Restrictive Trade Practices Commission, Report on an 
Inquiry Into Loss-Leader Selling, Ottawa, March 28, 1955; Material Collected by Director 
of averse and Research in connection with an inquiry into Loss-Leader Selling, 
Ottawa, 1954. 

38 International cartel students will be particularly interested in the reports on Matches 
and Matchmaking Machinery (1953), Imported Timber (1953), and Semimanufactures of 
Copper and Copper-Based Alloys (1955). The Commission has recently issued a general 
report on Collective Discrimination (1955) which is concerned with exclusive dealing, 
collective boycotts and other discriminatory trade practices. 

% See bulletin from the European Community for Coal and Steel, Toward Free Competi- 
tion in Europe, April 1955, No. 6. 

See footnote 16, above. For a summary review, see Timberg, Restrictive Business 
Practices, 2 Am. J. of Comp. Law 445 (1953). 


a Combines Versus National Sovereigns, 95 Univ. of Penna. L. Rev. 575 
(1947). 
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trust laws prior to 1890 could not cope with nationwide and regional monopolies 
and trade restraints. 

Recent cases in the international cartel field have illustrated the legal and 
factual infirmities of national judicial and administrative organizations in coping 
with the action of international cartels. Frequently our own judicial organs are 
not able to obtain jurisdiction over persons and enterprises domiciled in foreign 
countries.” Even when such jurisdiction is ultimately secured, this is at con- 
siderable expense, delay, and ruffling of national feelings.* 

National enforcement agencies are frequently unable to obtain needed evidence 
concerning transactions of parties located abroad. Efforts to obtain such infor- 
mation by judicial process arouse resentment.“ For example, the Province of 
Ontario not so long ago made it a felony to send any corporate records out of 
Canada at the request of any foreign legislative, judicial, or administrative 
organ.” 

Assuming that these barriers are overcome, a final and frequently insurmount- 
able obstacle remains—what relief can you get? The only method of enforcing 
extraterritorial remedial process is through the comity which foreign countries 
will extend to American antitrust judgments, and that comity is not likely to 
he extended in countries whose antitrust public policy differs from that of the 
United States or which have no knowledge of what the controversy is about, or 
in situations where vested foreign property interests are involved.” Thus, re- 
strictive business practices in international trade cannot be counteracted by na 
tional action alone. 

A word should be said about the plight of the United States foreign trader, 
who has complained that the antitrust policy in this country does not take 
proper account of the economic and legal realities of foreign trade, and of the fact 
that he is subjected abroad both by legislation and business custom, to standards 
of commercial behavior and pressures that are at variance with the competitive 
norms fostered by the Sherman Act. They have asked for reasonable and flexible 
antitrust standards in foreign trade that will take account of the many ways 
in which that trade differs from domestic commerce and have called for the 
application of more uniform standards.“ 

Thus, the United States Government is confronted with a “no man’s land,” 
one where its antitrust policy against international restrictive business practices 
cannot be effectively vindicated. The United States businessman engaged in 
foreign trade is caught “between the jaws” of stringent United States antitrust 
requirements, and countervailing foreign pressures and customs of a restrictionist 
character. In such a case the question to consider is whether both public and 
private interests might not well be the gainers from the establishment of an 
international forum which would permit all relevant economic facts and legal 
considerations to be objectively analyzed, in the framework of an approved mini- 
mum standard of antitrust performance. It is in this light that the draft 
convention proposed by the Ad Hoc Committee on Restrictive Business Practices 
should be viewed. 


_ 4K. g., U. 8. v. Asbestos Corp., Ltd., 34 F. 2d 182 (S. D. N. Y. 1929) ; U. 8. v. De Beers 
Consolidated Mines, Ltd., 1948-49 Trade Cases, par. 62, 248 (S. D. N. Y. 1948). 

‘8 As witness the protests of N. V. Phillips Eindhoven and the Netherlands Government 
in the General Electric Lamp case, 82 F. Supp. 753 (D. N. J. 1949). All of General Elec- 
tric’s German, English and other foreign cartel associates, with the exception of Phillips, 
were immune from suit; Phillips had established a factory in the United States during 
World War II. The selective enforcement of the Sherman Act against foreign businesses 
that happen to get “caught within the jurisdiction” satisfies neither the United States 
defendants, nor the hapless foreign defendant, nor the antitrust enforcement authorities. 
See also U. 8. v. Aluminum Company of America, 20 F. Supp. 13 (S. D. N. Y. 1937). 

‘* As witness the protests of various foreign governments in the currently pending Oil 
Cartel case. See also Hansard, United States Antitrust Process Beyond Our Borders, 
section on antitrust law, New York State Bar Association Symposium (1954). 

* Business Records Protection Act, ch. 44, Revised Statutes, 1950, vol. I, pp. 409-10. 

‘6 See British Nylon Spinners v. Imperial Chemical Industries, 2 Eng. L. R. 780 (C. A.), 
where the British court refused to give effect to patent relief decreed by the Federal District 
Court in U. 8S. v. Imperial Chemical Industries, 105 F. Supp. 215 (S. D. N. Y. 1952), and 
the discussion of foreign trade and international law problems in Hansard, footnote 45 
above; Haight, International Law and Extraterritorial Application of the Antitrust Laws, 
63 Yale L. J. 639 (1954) ; Whitney, Sources of Conflict Between International Law and the 
Antitrust Laws, 638 Yale L. J. 655 (1954); Carlston, Antitrust Policy Abroad, 49 North- 
western Univ. L. Rev. 569, 573 35 seq. (1955) ; Timberg, Antitrust and Foreign Trade, 48 
Northwestern Univ. L. Rev. 411 (1953). 

47 See Lockwood and Schmeisser, Restrictive Practices in International Trade, 11 Law 


= aaa Probs. 663 (1946) ; Hale and Hale, Monopoly Abroad, 31 Texas L. Rev. 493 
(1953). : 
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REMARKS BY Mr. TIMBERG FOLLOWING Hts ADDRESS 


I belong to the rather old-fashioned school which, on issues of analysis, says 
that “One man with God is a majority.” Therefore, it may be a little bit beyond 
the point to make too much issue of the fact that this draft convention was origi- 
nally approved by the Committee for Economic Development, the National Plan- 
ning Association, foreign trade organizations and foreign traders, and others. 
This convention has also had the approval of a distinguished alumnus of this 
university and member of the Attorney General's national committee, Wendell 
serge, who has had some acquaintance with the administration of the anti 
trust laws. Congressinan Reuss and Dean Rostow, of Yale Law School, and 
others have taken a different view from Mr. Montague.’ 

I would like to read just a few sentences from still another commentator who 
says as follows: “American business will find considerable cause for encourage 
ment in the proposals regarding restrictive trade practices affecting foreign and 
international trade which are contained in the proposals for consideration by an 
International Conference on Trade and Employment signed on December 6, by 
representatives of the Governments of the United States and Britain.” Then 
follows a short summary of what the proposals were at that time and a con- 
clusion which reads as follows: “Here at long last is a multilateral, inter- 
national approach to which the Governments of the United States and Great 
Britain are already committed, and which is hoped will receive the assent of all 
the other nations who are members of the United Nations Organization by which 
a world policy may be established regarding foreign and international trade. 

“This will be good news to American businessmen, who have long wearied of 
the uncertainties and the conflicts that in recent years have grown to intolerable 
proportions, because of the widely varying national policies in this field.” These 
statements are part of an address before a symposium on trusts and eartels that 
was held at the Harvard Law School Forum in 1946, and it is the statement of 
Mr. Montague. 

I do not bring this statement up for any other reason than to suggest that 
perhaps there is still a basis of discussion somewhere in these proposals and 
something might still emerge of value. I respect every man’s right to analyze 
and consider a problem and change his mind with respect to basic considerations. 
I intend to do the same myself in the light of new information that may develop. 

As to the conformity of my own position with that of the United Nations, I 
quite agree with the United Nation’s policy as currently expressed by its draft 
resolution. That resolution notes with satisfaction, if you will turn to page 10 
of Mr. Montague’s convenient document, that the reports of the Secretariat (which 
I can assure you are read very carefully) “indicate that a number of governments 
have understaken new measures, or strengthened existing measures, to prevent 
and control restrictive business practices or their harmful effects; and that there 
is a growing awareness Of the fact that, even though the precise form or effect of 
restrictive business practices differs throughout the world, these practices may 
have harmful effects on economic development, employment, and international 
trade.” As has been pointed out, this resolution was passed unanimously after 4 
days of extensive consideration, in which every word was weighed by the delega- 
tions, and I think it amounts to a statement of both U. N. and United States 
position that the situation has improved and has not deteriorated. 

The second relevant phase of this resolution is that the United Nations and 
the United States recognize “that national action and international cooperation 
are needed in order to deal effectively with restrictive business practices affecting 
international trade.” 

I do not know of any method that will lead to increased international coopera- 
tion that is more effective than the method that you, Dean Stason and Bill 
Bishop, have used, by bringing viewpoints together to see what there is of value 
in the past that supplies a guide for the future. 

To get to just 1 or 2 of the substantive points on which I think there can be 
clarification, I wish to point out something that, in the burden of trying to 
present the whole picture, I had neglected to say, which is that the administrative 
and organizational provisions of this Draft Convention do not have the same 
degree of finality that attaches to the more substantive provisions. Paragraph 43 


1A majority of the Attorney General's national committee decided that the draft agree- 
ment was not within the committee’s jurisdiction, a procedural point which need not 
coneern us. <A substantial minority supported Professor Rostow’s favorable views on 
the draft agreement 





STUDY OF THE ANTITRUST LAWS 1643 


of the ad hoc committee’s report puts the situation clearly when it says that the 
conmunittee feels “that whatever is of value in these proposals lies in the fact that 
they have emerged from full discussions by representatives of 10 countries of 
varied problems and interests. It is not to be expected that any country would 
regard these proposals as entirely satisfactory, but they indicate lines on which 
it may be possible to resolve different national conceptions.” 2 

The composition of the United Nations committee entitles its conclusions to 
some respect. On it was not only Corwin Edwards, chief economist of the 
Federal Trade Commission, but the top man in the Canadian Combines Investi- 
gation Administration. The committee was chaired by Professor Svennilson, 
of Sweden, who is a leading economist and advisor to Swedish industries, and 
the author of a learned book on Growth and Stagnation in the European Economy, 
financed by the Rockefeller Foundation. The representatives of Belgium and 
France were of the highest ranks of their civil service, “inspectors general of 
finance.” The British and other governments were represented by their com- 
mercial counselors, leading officials of the Board of Trade, and the like. 

To me it has been a revelation to discover how much was understood of our 
antitrust problems by people abroad, such as two of the people who worked on 
this problem in the course of the United Nations deliberations, a Swede named 
Thorelli and a Britisher named Neale, who have either put out or are in the 
course of putting out books on the American antitrust laws that I can econscien- 
tiously recommend to every man in this room.® 

I agree that there is a great problem presented by the existence of a politically 
constituted representative body, by way of protecting the interests of major 
trading countries. It may be that there ought to be, at the start, a multilateral 
convention involving, let us say, the seven major trading powers. I think that 
any approach that is going to prevail in this field is going to have to take into 
account the essentially political nature of antitrust and antitrust enforcement, 
even in this country. Therefore, the ultimate ideal—the type of thinking that 
was envisaged in the United Nations report—is that of a Federal Trade Commis- 
sion report, which is prepared by a staff of competent people who look up the facts 
and present a draft to a politically appointed, politically responsible commission, 
which then gives that report a final and a conscientious appraisal. 

Poth on the international scene and on the national scene, I continue to be sur- 
prised by the extent to which political representatives, be they on a national 
commission or an international agency, are guided by objective staff work and 
by objective considerations. I know how little a secretary of any international 
group is permitted to do in the United Nations; his entire activity is under the 
specific control of the group members. And yet there have been produced secre- 
tariat reports that represent good contributions to the understanding of the 
problem and the beginning steps for effective action. I think it is a problem that 
we have not licked completely in this country and certainly have not licked on 
the international stage, but I think it is within the area of faith and trial rather 
than that of outright rejection. 

One final comment—TI suggest that if anybody would like to see what some 
of this national legislation is, it is available in the reports of the United Nations, 
as Mr. Montague has pointed out. It is available with very little commentary; 
the last two U. N. progress reports consist of no commentary at all by the 
Secretariat. In any event, legislative provisions speak for themselves. I would 
invite everybody, for example, to take a look at the United Kingdom Monopolies 
and Restrictive Practices Act, enacted only in 1948 after a century and a half 
of interregnum in the application of the restraint of trade doctrine of England, 
und to take a look at some of the excellent publications which that commission 
has turned out. 

This represents only a beginning, but some students of antitrust law who are 
old enough to know remind me that the United States Government failed in 
six cases before it finally won its first antitrust victory when the Sherman Act 
was first passed. I have a vague recollection that in 1895 it was decided that 
sugar manufacture was not even subject to handling under the commerce clause, 
and a sugar trust was not within the jurisdiction of the Sherman Act.‘ 

We make progress from small beginnings. We need not be satisfied only 
to remake the world. Despite the discouraging statement made by the United 


2 £/2380, Official Records: 16th Sess., Supp. No. 11, March 30, 1953. 


’ Thorelli, The Federal Antitrust Policy (Stockholm; also Johns Hopkins Press, 1954). 
4U. 8. v. BE. C. Knight Co., 156 U. 8. 1 (1895). 
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States delegation, you should know that there were countries, such as Sweden, 
France, Norway, Belgium, India, and Turkey that were prepared to take positive 
action on the U. N. committee’s report. 


(The following material was submitted for the record :) 


UNITED STATES SENATE, 
Washington, D. C., September 15, 1955. 
Hon. HArtey M. KILeore, 
Chairman, Committee on the Judiciary, United States Senate. 


Deak Mr. CHAIRMAN: Unfortunately I am unable to be in Washington at the 
time of the hearings of your Subcommittee on Antitrust and Monopoly devoted 
to the subject of foreign trade. I noted with particular interest that your sub 
committee reviewed the position of our Government with respect to the report 
of the Ad Hoc Committee on Restrictive Business Practices of the United Na 
tions. This subject has been of great interest to me for many years. Mr. David 
©. Murchison, one of your witnesses, was kind enough to quote from a speech I 
made in Chicago last February. 

Over a period of months I discussed the report of the ad hoc committee on the 
floor of the Senate on several occasions and included documents relating to the 
proposed international agreement. This material may be useful to the commit- 
tee and I would appreciate your including the following statements I have made 
in the printed record of these hearings: 

1. Address before Executives’ Club, Chicago, February 11, 1955; 

2. The position of the United States with regard to the report of the 
United Nations Ad Hoc Committee on Restrictive Business Practices—Con- 
gressional Record, April 1, 1955; 

3. Proposed membership of United States in Organization of Trade Co- 
operation—Congressional Record, June 20, 1955; 

4, World economic system and virtues of free-enterprise system—Con- 
gressional Record, July 29, 1955. 

Sincerely yours, 

THos. EB. Martin, 


ADDRESS OF SENATOR THOs. E. MARTIN OF IOWA BEFORE EXECUTIVES’ OLUB, 
CHICAGO, ILL., FEBRUARY 11, 1955 


Last month a new United Nations Commission, known as the Commission on 
International Commodity Trade, convened in New York. Our Government took 
a momentous step in December of 1954 when the Honorable Nat King, acting 
United States representative in the United Nations Economic and Social Council, 
released the following statement: 

“At the last session of the Council I stated that my delegation hoped to be able 
to announce at this session whether my Government would participate in the 
Commission on International Commodity Trade. In this connection I am now 
authorized to make the following statement: 

“‘The United States Government is not now prepared to participate in the 
work of the Commission on International Commodity Trade. It wishes for the 
present to keep in close contact with the Commission’s work as it develops in the 
hope that it might be able to be of possible assistance. The United States Gov- 
ernment will be prepared to reexamine the question of its eventual participation 
after the Commission’s terms of reference and its scope of activities have been 
defined.’ ” 

I wish to commend the Secretary of State and his associates for this action. 
I regard it as the first step in reversing some of the unfortunate economic trends 
within the United Nations which were originally prompted by our own Govern- 
ment. 

Our present able delegation to the Economic and Social Council, headed by the 
Honorable Preston Hotchkis, has had to devote a great deal of its efforts to com- 
bat proposals which originated in our own State Department many years ago. 
This is unfortunate as the Iron Curtain countries are presented with an oppor- 
tunity to sow dissension among the free nations when it becomes necessary for 
us to cast votes in opposition to proposals sponsored by friendly countries in the 
United Nations. Yet, if we are to remain true to our own economic philosophy, 
we can take no other course. Our sins of the past have now returned to haunt us. 

This Commission on International Commodity Trade is one of two groups 
established by the Economie and Social Council whose activities can have a 
very profound effect upon our economy. The other is the Ad Hoc Committee on 
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Restrictive Business Practices. I now intend to trace the establishment of 
these groups to concepts originally formulated by our own Government. 

Our State Department published a document entitled “Proposals for Expan- 
sion of World Trade and Employment” in November of 1945. The foreword to 
this publication read as follows: 

“Developed by a technical staff within the Government of the United States 
in preparation for an International Conference on Trade and Employment and 
presented for consideration by the peoples of the world.” 

The thesis of this document was that international trade was kept small by 
four factors: 

(1) Restrictions imposed by governments, i. e., tariffs and quotas. 

(2) Excessive price fluctuations in the markets for primary commodities. 

(3) Restrictions imposed by private combines and eartels. 

(4) Irregularities and the fear of irrigularity in production and employ- 
ment. 

This State Department document proposed the formation of an International 
Trade Organization to make recommendations for the removal of the impedi- 
ments to expanding world trade enumerated previously and to implement such 
recommendations. 

The Economie and Social Council of the United Nations, at its first session 
early in 1946, adopted a resolution to call an International Conference on Trade 
and Employment as suggested in the United States proposals. The Council 
also established a Preparatory Committee to prepare an agenda and a draft 
charter for consideration by the Conference. This Preparatory Committee held 
its first meeting in London in the fall of 1946. Subsequent meetings were held in 
New York and Geneva. 

The International Conference, to consider the charter, convened at Habana, 
Cuba, on November 21, 1947, and remained in session until March 24, 1948. The 
document which emerged from these deliberations is now familiarly known as 
the Habana Charter. It was submitted to the Congress in April 1949 and was 
strongly supported by President Truman and the then Secretary of State, Dean 
Acheson. 

The House Committee on Foreign Affairs conducted extensive hearings on this 
agreement in April and May 1950. No report was ever made by the co*mittee. 
The State Department announced in December of 1950 that it would not ask the 
82d Congress, which convened in 1951, to again consider agreeing to United 
States membership in the proposed International Trade Organization. 

Although the basic concepts for the charter had originated in our own Govern- 
ment, it is quite clear that the Congress never accepted the document which 
emerged from this series of meetings under United Nations auspices. In fact, 
the State Department, by its announcement in December of 1950, clearly showed 
that it realized the futility of asking the Congress to consider this subject again. 

I shall now show how the four restrictive factors enumerated in the United 
States proposals were incorporated into the charter. 

The first obstacle to the expansion of world trade outlined in the State Depart- 
ment’s proposals was the restriction on trade imposed by governments including 
tariffs, quotas, and exchange controls. Chapter IV of the Habana Charter en- 
titled “Commercial Policy” dealt with procedures to reduce tariffs and to extend 
the most-favored-nation treatment in trade agreements. It also covered quanti- 
tative restrictions and currency controls. 

Chapter VI of the Habana Charter was entitled “Intergovernmental Com- 
modity Agreements.” This chapter recommended the use of such agreements 
to eliminate excessive price fluctuations in the markets for primary com- 
modities and implemented the State Department proposal dealing with this 
subject. The preamble to this chapter stated, and I quote: 

“The members recognize that the conditions under which some primary com- 
modities are produced, exchanged, and consumed are such that international 
trade in these commodities may be affected by special difficulties such as the 
tendency toward persistent disequilibrium between production and consumption 
the accumulation of burdensome stocks, and pronounced fiuctuations in prices. 
These special difficulties may have serious adverse effects on the interests of 
producers and consumers, as well as widespread repercussions jeopardizing the 
general policy of economic expansion. The members recognize that such dif- 
ficulties may, at times, necessitate special treatment of the international trade 
in such commodities through intergovernmental agreement.” 

Chapter V of the Habana Charter was entitled “Restrictive Business Prac-. 
tices,’ It provided for procedures to eliminate the restrictions imposed by pri- 
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vate combines and cartels in the original United States proposals. In effect it 
proposed an international antitrust law. 

Chapter II of the Habana Charter was entitled “Employment and Beonomic 
Activities.” This chapter dealt with the irregularity and the fear of irreg 
ularity in production and employment and again implemented the State De 
partment’s proposals dealing with this subject. 

The proponents of these proposals did not wait for the nations of the world 
to ratify the charter for the International Trade Organization. Steps were 
taken during the third session of the Preparatory Commission for the Habana 
Conference which met in Geneva in the spring of 1947 to implement some of 
these proposals. 

This Preparatory Committee sponsored negotiations for the reduction of tariffs 
and conducted discussions which led to the General Agreement on Tariffs and 
Trade familiarly known as GATT. Although these tariff negotiations were 
sponsored by the Preparatory Committee for the Habana Conference to im 
plement One chapter of the proposed charter and were finally incorporated in the 
General Agreement on Tariffs and Trade, the countries concerned established 
a separate organization which is not an operating unit of the United Nations to 
earry on this work. Other succeeding sessions were conducted at Annecy, 
France, and Torquay, England. 

The GATT organization differs from the other groups which trace their origin 
to the original State Department proposals. In the first place, of the Iron 
Curtain countries only Czechoslovakia, which became a signatory to the GATT 
before she went behind the Iron Curtain, is a member. The activities of GATT 
by its very nature are directed at the removal of trade barriers and not to the 
imposition of new controls and restrictions. 

There was much criticism in the Congress of the GATT because many of us 
felt that no authority had been granted by the Congress through the Trade Agree- 
ments Act to enter into any such negotiations. The Eisenhower administration 
has scrupulously followed the practice of submitting agreements to the Congress 
so that the Congress and the executive can work together as independent and 
coordinate branches of our Government. 

The provisions of the General Agreement on Tariffs and Trade currently are 
being renegotiated at Geneva. The President has assured us that they will be 
submitted to the Congress for our consideration. For the first time an oppor- 
tunity will be afforded for this agreement to receive consideration on its merits 
by the Senate of the United States. 

I am confident that the Congress and the President working together in this 
way can come up with a workable solution to expanding our foreign trade, which 
is the objective that we are all seeking. 

The Economic and Social Council proceeded to implement another of the 
United States proposals without even waiting for the convening of the Habana 
Conference. This was the proposal which dealt with excessive price fluctuations 
in the markets for primary commodities. 

This United Nations group at its fourth session recommended, and I quote 

from the resolution : 
“that, pending the establishment of the International Trade Organization, mem- 
bers of the United Nations adopt as a general guide in intergovernmental consul- 
tation or action with respect to commodity problems the principles laid down 
in chapter VI as a whole, i. e., the chapter on intergovernmental commodity 
arrangements * * * and 

“Requests the Secretary General to appoint an interim coordinating committee 
for international commodity arrangements to keep informed of and to facilitate 
by appropriate means such intergovernmental consultation or action with respect 
to commodity problems.” 

The Interim Coordinating Committee for International Commodity Agree- 
ments was not sanctioned by the Congress. The interim referred to in the title 
for this organization was presumably the time interval between the formation 
of this group and the ratification of the charter for the International Trade 
Organization. The interim has continued through 1954, although the United 
States decision not to join the ITO was made known in 1950. This organization 
which was established at Geneva has now been supplanted by this permanent new 
Commission on International Commodity Trade which met in New York last 
month. While some may feel that this action is unimportant as we were not 
bound by any decisions made by this interim committee, in the opinion of the 
President’s Materials Policy Commission, popularly known as the Paley Com- 
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mission, this is not the case. Page 87, volume I of its report which was issued 
in 1952, contained the following statement : 

“The United States has not ratified the treaty, but under a resolution the 
United Nations Economic and Social Council is bound with other nations to 
recognize chapter VI as a general guide.” 

This clearly indicates that even though Congress refused to give its assent to 
United States participation in the International Trade Organization, the Paley 
Commission believed we were bound to accept these concepts. I shall now read 
from page 90 of the Paley report: 

“By resolution of the United Nations Economie and Social Council, a review of 
ehapter VI of the Habana Charter is called for sometime in 1952. This code 
serves as a general guide for efforts of the free nations to stabilize materials 
markets.” 

Now let us review together the developments which took place starting in the 
General Assembly late in 1952 which culminated in our decision not to partici- 
pate in this new Commission on International Commodity Trade. 

In November of 1952, the Argentine Government presented a resolution of 
far-reaching significance to the 7th session of the General Assembly which was 
then meeting in New York. This resolution was a new implementation of the 
original proposals of our State Department which had been embodied in chapter 
VI of the rejected Habana Charter. I shall now read the operative part of this 
draft resolution. It provided that the General Assembly should recommend to 
member states, and I quote that : 

“* * * (a) Whenever governments adopt measures affecting the prices of 
primary commodities entering international trade, they should duly consider the 
effect of such measures on the terms of trade of countries in the process of 
development, in order to insure that the prices of primary commodities remain 
in an adequate, just, and equitable relation to the prices of capital goods and 
other manufactured articles so as to permit the more satisfactory formation 
of domestic savings in the countries in the process of development and to facili- 
tate the establishment of just wage levels for the working population of these 
countries with a view to reducing the existing disparity between their standards 
of living and those in the highly industrialized countries ; 

“(b) Their governments should refrain, unless unavoidably required by na 
tional security in times of war and without prejudice to technological research 
and progress, from encouraging the production of any synthetic or substitute 
materials that unnecessarily affect the international demand for natural primary 
commodities ; 

“(c) Their governments should intensify their efforts to reduce restrictions 
on imports of primary commodities.” 

It is quite obvious from what I have just read that the purpose of this resolu- 
tion was to establish fixed, rigid, international parity prices for all of the 
world’s materials which could only be supported by heavy outlays on the part 
of the United States. It is also apparent that this resolution was aimed at dis- 
couraging the development of synthetic products, particularly synthetic rubber 
and synthetic fibers within the United States. This provision directly affects our 
national security. I know that none of us wish to again struggle with the 
problem of providing rubber from distant sources which confronted us in 
World War II. 

Representatives from Australia, Belgium, Canada, China, France, the Union 
of South Africa, and the United Kingdom opposed this resolution as too general 
in scope and open to dangerous interpretations. The 1952 yearbook of the 
United Nations summarized the objections voiced by these countries. Among 
them were: 

“(1) That a system of international parity prices such as that implied in 
the draft could not be instituted unless foreign trade were controlled by the 
State; (2) that such a system would make the economic structure more rigid 
and would not be conducive to increased productivity; (3) that there were 
no objective criteria for determining an ‘adequate, just, and equitable’ relation- 
ship between prices of primary commodities and those of capital and other 
manufactured goods; and (4) that it would be better to deal with the problem 
through individual commodity agreements as the need arose. 

“They also objected to the recommendation that governments should not 
encourage the manufacture of synthetic or substitute materials. Such action, 
they held, would harm the interests of both underdeveloped and industrialized 
countries; it would also stand in the way of progress, from which all, in the 





1648 STUDY OF THE ANTITRUST LAWS 


long run, would benefit. The latter point was also made by the representatives of 
Cuba, Ecuador, and Peru.” 

After considerable debate within the General Assembly and the adoption 
of several amendments, the Argentine resolution was put to a vote. It was 
approved on November 29, 1952, with 29 countries voting in favor of it, 16 
opposing it, and 9 abstaining. I am happy to say that our Government was 
among the 16 countries opposed to the adoption of this resolution. The amended 
resolution contained the following provision which was not a part of the original 
Argentine draft resolution: 

“Recommends that governments should cooperate in establishing multilateral 
international arrangements, relating to primary commodities for the purpose 
ol 

“(a) Ensuring the stability of the prices of the said commodities in keep- 
ing with a reasonable, fair, and equitable relationship between these prices 
and those of capital goods and other manufactured articles; and 

“(b) Safeguarding the continuity of the economic and social progress 
of all countries, those producing as well as those consuming such raw 
materials.” 

You will note that this provision again urges the member governments to 
establish multilateral commodity agreements. 

The amended resolution further provided that the Secretary General was 
to appoint a group of experts to study the entire problem and make recommenda- 
tions for further action to the Economic and Social Council of the United 
Nations. Pursuant to this resolution, the Secretary General appointed five 
economists whose recommendations were transmitted to the Economic and Social 
Council in a report released in November of 1953. This report is entitled “Com- 
modity Trade and Economic Development.” 

The report suggested the establishment of world buffer stocks and a new 
international currency which would be based upon the monetization of these 
stocks. It also proposed the negotiation of multilateral commodity agreements 
to cover a group of commodities rather than a single commodity. There were 
many other strange proposals which were totally incompatible with American 
free enterprise economic concepts. The most important recommendation of the 
committee of experts was that a new trade-stabilization commission be estab- 
lished. Now I shall read exactly what the experts proposed in this connection. 
They said: 

“It seems to us that there is at present no effective international procedure 
for discussing and proposing action on the general problem of stabilization— 
a matter which transcends the problems of particular commodities. The present 
organization is directed toward piecemeal action, commodity by commodity. 
We do not think that this is sufficient; a general and simultaneous approach to 
the problem of stability in its many aspects is required. It is possible that a gap 
in international organization has here arisen unintentionally, through the absence 
of an international trade organization as envisaged in the Habana charter.” 

This so-called gap in international organization to which the experts refer, had 
not arisen unintentionally insofar as the Congress of the United States was 
concerned. I shall continue reading from the recommendations of the experts: 

“We therefore propose that the Economic and Social Council should establish 
an intergovernmental commission, which we will refer to as the Trade Stabiliza- 
tion Commission. In order to provide permanent representation for the most 
important trading countries and an adequate rotation of representation for the 
others, it would probably be necessary to have 8 or 9 member governments. 

“The work of the Commission would involve exchanges of views between gov- 
ernments on possible types of action to which they may not wish to appear 
publicly committed; and there is a very real risk that premature knowledge of 
the Commission’s deliberations would produce harmful effects in the commodity 
markets. We therefore recommend that, contrary to usual United Nations 
practice, the Commission should meet in closed session except when it decides 
otherwise. We would expect that, in addition to the formal meetings, occasions 
would be required for informal exchanges of view among the representatives of 
the member governments, meeting in private.” 

Our Government should not establish an international organization in which 
governments would make proposals to which they may not wish to appear publicly 
committed. I subscribe to President Woodrow Wilson’s doctrine of open cove- 
nants openly arrived at. I am opposed to private meetings to “rig’’ commodity 
markets. This is essentially what the experts propose. We must all realize, in 
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discussing these proposals that representatives of the Iron Curtain countries 
would be eligible to participate in this Commission. 

The report of the experts and its recommendation for this new Commission 
was placed on the agenda of the meeting of the Economic and Social Council 
which convened in New York in April of 1954, and a resolution was introduced 
by the Argentine Government to establish this new Commission. The comments 
of our representative to the Economic and Social Council, Mr. Preston Hotchkis, 
are most illuminating. I shall now read his statement regarding these proposals: 

“The problem of marked price instability in primary commodity markets is, 
therefore, one with which my Government and all governments of the free 
world must be greatly concerned. As to the desirability of reducing this in- 
stability, there can be no disagreement. The problem to be faced is how this 
can be safely accomplished. Devices that serve temporarily to reduce price 
fluctuations must be judged by their potentialities for contributing to healthy 
economic growth. They may retard rather than promote such growth if they 
interfere with long-term price trends and introduce rigidities and restraints that 
impair the elasticity of economic adjustment which is fundamental to economic 
progress. 

“This is a danger which must be faced in the consideration of proposals for 
governmental commodity arrangements, This danger and the great practical 
difficulties involved in reaching accord on the details of any contemplated 
arrangement largely explain why so few international agreements involving con- 
suming as well as producing countries have hitherto been reached. The experts 
recognize this situation and see little prospect of any substantial increase in 
the number of agreements. My delegation shares this view. 

“The experts also believe, however, that commodity agreements, if properly 
drawn and operated, may be an effective means for preventing excessive price 
fluctuation. This they hope might be obtained if the attempt were made to 
over several commodities in a single agreement, instead of relying on the in- 
evitably slow and uncertain increase in single commodity agreements. 

“I must confess, Mr. President, that I find no ground to justify this hope. The 
difficulties experienced in negotiations relating to a single commodity would 
in my judgment be greatly multiplied if we attempted to deal with many com- 
modities at the same time. Moreover, any agreement covering many commodi- 
ties would involve widespread interference with the workings of a free-world 
economy. It would magnify the danger of diverting production, consumption, 
and trade patterns from the channels they would be likely to assume under a 
more healthy, competitive, and free-enterprise sytem. The net result of such 
arrangements, even if it were practicable to conclude them, would, I firmly 
believe, be detrimental and not beneficial to economic development. 

“The experts extend their proposals for comprehensive commodity stabiliza- 
tion arrangements by recommending for further study a ‘commodity reserve 
currency scheme.’ If this were an academic seminar we might, Mr. President, 
find some interest in discussing the complexities of this by no means novel 
proposal. This, however, is not an exercise in which I would care to engage in 
this forum. I see no likelihood whatever that my Government would be disposed 
to give this scheme any serious consideration in the foreseeable future. I feel 
sure that other delegations will share my view that the scheme is impractical. 
I hope therefore that the Council will not devote time and energy which might 
well be spent in more useful activities to detailed examination of a proposal 
that would seem to have no chance whatever of acceptance by governments. 

“The experts recommend—and this is their most specific proposal—the estab- 
lishment by the Council of a Trade Stabilization Commission. This Commission 
would be concerned with proposals for dealing with the problem of stabilization 
generally. It would leave undisturbed the existing international machinery, such 
as the Interim Coordinating Committee for International Commodity Arrange- 
ments and its associated study groups, which provide mainly for action, on 
commodity by commodity. 

“My delegation is unable to support this recommendation. The proposed Com- 
mission would inevitably exercise the same general responsibilities as the old 
Economie and Employment Commission of the Council and might be ex ected 
to suffer from the same defects. The establishment of a commission charged 
with responsibility for considering broad questions of economic policy would 
simply invite duplication of discussion, since these are questions which the 
Council itself necessarily debate.” 


56 pt. 1 
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The resolution introduced by the Argentine Government established the terms 
of reference for this proposed new Commission. I shall now quote from the 
resolution : 

“The main task of the Commission shall be to examine measures designed to 
avoid excessive fluctuations in the prices of and the volume of trade in primary 
commodities, including measures aiming at the maintenance of a just and equi- 
table relationship between the prices of primary commodities and the prices of 
manufactured goods in international trade * * *.” 

This resolution is designed to establish a system of international parity prices 
which is totally incompatible with our approach to foreign economic relations 

This resolution was adopted on April 30, on a rolleall vote of the 18 nations 
comprising the Economic and Social Council. The United States was joined in 
opposing the establishment of this new Commission by Belgium, Norway, France, 
and the United Kingdom. The Australian delegation abstained from voting. 
The resolution was supported by 12 countries—the Argentine, Free China, Cuba, 
Czechoslovakia, Ecuador, Egypt, India, Pakistan, Turkey, U. 8. 8S. R., Venezuela, 
and Yugoslavia. 

The formation of the Commission had the support of Soviet Russia and Czecho- 
slovakia, whose concepts of stabilizing commodity markets would certainly be 
quite different from our own. The resolution as adopted deferred the actual 
organization of the Commission until the 18th session of the Economic and Social 
Council which convened at Geneva in June of 1954. Our delegation at Geneva 
continued its opposition to the formation of this Commission and indicated that 
even if we were elected we might not be willing to participate. In spite of 
United States opposition, the Council voted to proceed with the organization of 
the Commission, with the first session scheduled for January 1955. 

The United Kingdom and France voted with the United States to delay the 
organization of the Commission. However, following the vote in the Economic 
and Social Council, both these countries announced that they would participate 
in spite of their opposition. The resolution adopted at Geneva transferred most 
of the functions of the Interim Coordinating Committee for International Com- 
modity Arrangements to the new Commission on International Commodity 
Trade. The interim committee, which was only to be in existence until the 
Habana Charter was ratified, thus has now become a permanent United Nations 
organ under a new name. 

The announcement of our Government in which we declined to participate at 
the first session of this new Commission included this statement: “The United 
States Government will be prepared to reexamine the question of its eventual 
participation after the Commission’s terms of reference and its scope of activi- 
ties have been defined.” I am glad that this is the case as we have no desire 
to minimize the seriousness of the problems of price instability. Our Govern- 
ment is opposed to the present terms of reference which imply government action 
to stabilize prices through international agreements and international parity 
prices. I can see many possibilities for useful work by this Commission in 
compiling statistics and studying market problems, thus making it possible for 
the free markets of the world to operate more effectively. My interpretation of 
the statement by our representative is that we will always be prepared to assist 
in such activities that do not compromise free-enterprise economic principles. 

The history I have related follows the progress of this concept from 1945 to 1955, 
a 10-year period. Our State Department deserves great credit for having suc- 
cessfully extricated the United States from a creature of its own creation which 
has untold potentialities of causing economic chaos. The New York Times of 
January 11, in reporting the forthcoming meeting of this new Commission made 
the following significant comment: 

“The United States will pass up a delegate’s seat, but will send an observer to 
the first session of the newly established Commission on International Com 
modity Trade. The Commission will open its meetings here next Monday. 

“Although United States opposition to the Commission is nothing new, this 
is the first time that Washington has given a diplomatic cold shoulder to a United 
Nations organ.” 

It has always seemed to be a paradox that those who advocate free trade and 
the removal of government restrictions on our economy should, at the same time, 
have been fostering commodity agreements. There is probably no more restric 
tive device than such an agreement as it interjects government controls through 
out the production and marketing process. 
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During previous administrations, our State Department was apparently most 
sympathetic to the commodity agreement concept. I am happy to see that this 
is no longer. so, 

The Randall Commission, in both its majority and minority reports, condemned 
such agreements as restrictive devices. Following the release of the report by 
the Randall Commission, our Government declined to participate in the Inter- 
national Tin Agreement. We have also resisted efforts to establish commodity 
stabilization groups within the Western Hemisphere at the Rio Conference 
Let me again compliment the Secretary of State and his colleagues who have 
credibly performed a very difficult task in reversing this trend toward gov- 
ernment controls over the world’s economy. 

Unfortunately, all our problems are not behind us. The original State Depart- 
ment proposals in 1945, included measures to deal with restrictions imposed by 
private combines and cartels. As I have already indicated, chapter V of the 
Habana Charter was drafted to implement these particular proposals. 

This chapter, dealing with restrictive practices by private business, was in 
sharp conflict with the philosophy of chapter VI which fostered government price 
fixing and cartel operations. Many apparently believe that actions taken by 
governments in concert with other governments or in cooperation with certain 
industries should escape the condemnation imposed by chapter V of the charter. 
In a sense chapter VI was really a modification or loophole in chapter V. 

Professors Stocking and Watkins in their book, Cartels or Competition, define 
a cartel as: “* * * an arrangement among, or on behalf of, producers engaged 
in the same line of business, with the design or effect of limiting or eliminating 
competition among them * * *,” 

They also say: “Rival business enterprises may set up cartels by direct nego- 
tiation and mutual commitments, or governments may establish them by treaty.” 

The commodity agreements provided in chapter VI are, of course, cartels 
established through government negotiation and commitment. The evils of 
cartels were dramatically shown during the Hitler and Mussolini regime in 
Germany and Italy where private cartels were taken over by these gove:nments 
to strengthen their economies for war. The entire Habana Charter concept, as 
embodied in chapter V was to curb private international cartels but to tolerate 
the government cartels provided in chapter VI. In retrospect, let me remind you 
of the extraordinary economic power developed by the Nazi government through 
intergovernmental commodity agreements after it came to power in Germany. 

Prof. Edward S. Mason, of Harvard University, was deputy to the Assistant 
Secretary of State in Charge of Economic Affairs in 1945. Presumably he was 
quite familiar with the proposals issued by our State Department at that time. 

He published a book under the sponsorship of the Committee for Economic 
Development entitled “Controlling World Trade” in June of 1946. I shall now 
read two paragraphs from the introduction of this book : 

“This divergence between American and other experience with cartels and 
commodity agreements must be borne in mind in the ensuing discussion. There 
is a school of thought in the United States that abhors cartels as private treaties 
restrictive of trade but embraces commodity agreements as intergovernmental 
arrangements inevitably serving the public interest. Cartels may, and usually 
do, restrict trade but so do commodity agreements—and much more effectively. 
Nor is the range of interests served necessarily very different. 

“The general line of policy defended in this report is that, when international 
controls relating to a commodity or industry are demonstrably necessary, they 
should be intergovernmental in character. It does not follow that intergovern- 
mental commodity agreements should be numerous or easily justifiable on grounds 
of publie interest. If the agreement, moreover, lies outside the field of agricul- 
ture, it is likely to involve a type of governmental relation to industry with which 
the United States has as yet had little experience.” 

Mr. Mason concluded his 165-page treatise with this statement: “To enable 
the machinery to function, it will be necessary to reshape not only commercial 
policy but policies hitherto considered as belonging to the field of domestic 
regulation, and such action as is proposed can only be taken with the cooperation 
of other governments and with due regard for their interests.” 

We are now confronted with exactly the situation portrayed by Professor 
Mason if the report of the so-called Ad Hoc Committee on Restrictive Business 
Practices is adopted by the Economic and Social Council. 

The United States delegation at Habana was opposed to restrictive business 
practices per se. This is consistent with all of our economic concepts. In 
reviewing the Habana Conference I find that there were three points of view 
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which were compromised in the final draft of chapter V. As I have already 
indicated, our point of view was that cartels were bad per se. Some believed 
that cartels were useful devices and that action was required only to cope with 
flagrant abuses. The Luxembourg delegation took this position. Others took 
a middle ground. The United Kingdom delegation took such a point of view. 
There was actually very little support for the stringent action recommended by 
the United States. 

Chapter V of the Habana Charter dealt only with restrictive business practices 
when, and IT quote: “Such practices have harmful effects.” The definition of 
“harmful effects” was to be left to the new international agency to determine. 
No sanctions for failure to comply with the charter were imposed. This philoso- 
phy is also incorporated in the new United Nations proposals. 

I shall now trace the steps since the rejection of the Habana Charter by the 
Congress of the United States which have resulted in this report of the United 
Nations Ad Hoe Committee on Restrictive Business Practices presently on the 
agenda of the Economie and Social Council. 

Our antitrust laws are of the utmost importance in promoting a free enterprise 
economy. The Sherman Act was adopted in 1890 during the administration of 
President Harrison, a Republican President. The Clayton Act and the Federal 
Trade Commission Act were adopted during the administration of President 
Wilson, a Democratic President. The spirit of our antitrust laws is truly bipar- 
tisan and they have a vital role in maintaining a competitive economy in this 
country. I believe in them and I am in favor of strengthening these laws if 
such action is shown to be necessary and in a vigorous enforcement of the laws 
now on the statute books. I am opposed to all cartels. There are no good 
eartels as far as I am concerned. 

Unfortunately, our antitrust laws have sometimes been used to harass legiti- 
mate business by those whose paramount interest has not been the preservation 
of free enterprise. I am afaid they may have been deliberately used to bring 
it into disrepute and to lay the groundwork for a Socialist economy within the 
United States. Those who conceived such improper uses of the antitrust laws 
are, Tam sure, no longer on our Government payroll. 

It seems strange that almost immediately after the rejection of the Habana 
Charter by the 81st Congress, and the decision by the State Department not to 
resubmit it to the 82d Congress, the United States Government took the lead in 
attempting to implement chapter V through the United Nations. 

In 1951, the United States delegation submitted a resolution to the Economic 
and Social Council asking that the question of restrictive business practices 
should be placed on the agenda of the 13th session of the Council. The United 
States draft resolution recommended the establishment of an ad hoc committee 
on restrictive business practices charged with formulating and submitting to 
the Council, proposals on appropriate methods to be adopted by international 
agreement to deal with harmful restrictive business practices. 

Perhaps the purpose of establishing this international machinery was to he 
able to proceed against American companies doing business abroad because of 
our inability to apply United States statutes in the jurisdiction of other sovereign 
nations. We must remember that these same companies were bound to conduct 
their activities so as to comply with the laws of the country in which they were 
operating. Since our antitrust laws are free-enterprise laws, I see no way that 
an international body including Communist and Socialist states could establish 
appropriate methods to deal with antitrust violations on a universal basis. It 
would seem to me that treaties by the United States and other countries with 
the same type of economy and with similar judicial procedures might be more 
fruitful. The United Nations approach can only lead to chaos. 

The United States proposal was debated at length during the 13th session of 
the Economic and Social Council held in the summer of 1951 at Geneva. The 
Yearbook of the United Nations for 1951, reports this debate and I am particu- 
larly interested in the comments which appear in this official document on the 
attitude of other countries who have no concept of our antitrust laws. I shall 
now quote from the United Nations Yearbook: 

“The representatives of Belgium, France, Peru, Sweden, and Uruguay, while 
agreeing as to the harmful effects of many restrictive business practices and 
believing that far-reaching private agreements constituted a political danger, 
felt nevertheless that international producers’ agreements were not always to 
he condemned and that in certain cases they met urgent needs connected with 
economic progress. 
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“The representative of Peru stated that in South America puviic commercial 
enterprises were operated in the interests of the state and of the community, 
many of them being accompanied by measures to protect the individual’s sociai 
rights. ‘These enterprises, he said, should not be confused with private 
monopolies. 

“The representatives of Chile, Mexico, and Uruguay also emphasized the 
important part played by public commercial enterprises in their national develop 
ment. The Chilean and Mexican vepresentatives stated that they would abstain 
from voting on the joint draft resolution. Representatives supporting the reso- 
lution believed, however, that studies and investigations were necessary to 
distinguish between good and bad restrictive practices. 

“The representative of the International Cooperative Alliance referred to a 
recent survey by his organization which had revealed the widespread use and 
the harmful effect of restrictive business practices. He described the manner 
in which his organization had been fighting such practices and urged the 
Vouncil to undertake an authoritative investigation in this field. 

“In the view of the representatives of Czechoslovakia, Poland, and the U. S. 
S. R., the United States proposal was designed to camouflage the real objective 
of United States monopolies. Figures were cited in order to show that these 
monopolies controlled the United States foreign trade and investments. These 
monopolies, those representatives said, in their struggle to gain domination of 
world markets, engaged in extensive restrictive business practices to remove 
any competition; they earned immense profits in underdeveloped countries, and 
were powerful enough to obtain a stranglehold on European trusts, secure 
markets for their excess production in Europe, and influence the political life 
of other countries through economic control. United States exports were being 
used as instruments of discriminatory policies applied against the peoples’ 
democracies. American big business, those representatives maintained, fostered 
the creation of monopolies which it could dominate, but opposed the creation of 
those over which it had no control.” 

After extensive debate and the adoption of amendments the United States 
resolution was approved and the Ad Hoc Committee on Restrictive Business 
Practices was appointed. It consisted of Belgium, Canada, France, India, 
Mexico, Pakistan, Sweden, the United Kingdom, United States, and Uruguay. 

The terms of reference of the Ad Hoc Committee provided that, and I quote: 
“The Economic and Social Council of the United Nations recommend that the 
measures adopted in the cases and the purposes stated in the preceding para- 
graphs shall be based on the principles set forth in chapter V of the Habana 
Charter concerning Restrictive Business Practices.” 

Thus, entirely at the initiative of the United States Government this Ad Hoe 
Committee was established under the Economic and Social Council of the 
United Nations to implement chapter V of the rejected Habana Charter. 

The United States representative on this Committee was Corwin Edwards, 
the former chief economist of the Federal Trade Commission. The secretary of 
the Ad Hoc Committee itself was Sigmund Timberg, formerly with the Antitrust 
Division of the United States Department of Justice. The Committee assembled 
in January of 1952 and presented its report in March of 1953. During this period 
the Committee held 77 meetings, a great majority of which were closed to the 
public. The report of the Committee was filed with the United Nations Secretary 
General in March of 1953. 

It was considered briefly at two sessions of the Economic and Social Council, 
who requested the Secretary General of the United Nations to refer this report 
and the analysis by the Secretariat to the member states and to specialized 
agencies for examination and comment. The Council also decided that consid 
eration of the report would be resumed not later than at its 19th session, which 
will convene at United Nations headquarters in New York at the end of March 
of this year. 

It is important that the people of the United States be familiar with this report 
and the pitfalls into which we can be led should it be adopted. An article by 
Samuel K. ©. Kopper, which appeared in the Virginia Law Review of December 
1954, gives a complete analysis of this report. This article is a revision and 
expansion of a paper originally presented by Mr. Kopper to the Fourth Interna- 
tional Congress of Comparative Law at the Faculte de Droit, University of Paris, 
on August 6, 1954. 

Mr. Kopper has an unusual background which uniquely qualifies him to review 
the report of this committee. After graduating from Princeton University in 
1937, he obtained his law degree at the University of Virginia in 1940. Subse- 
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quently, he studied at the Academie de Droit, Internationel de la Haye. From 
1946 to 1949 he was an adviser to the United States delegations to the United Na- 
tions Security Council and to its General Assembly. He was a special consultant 
to the Assistant Secretary of State during 1952-53. He has also been the Officer 
in Charge of North African Affairs, the Deputy and Acting Director of the Office 
of Near East Affairs, and is presently counsel for the Arabian-American Oil Co., 
in New York City. He is also the chairman of the Near East Committee, section 
of international and comparative law of the American Bar Association. 
I shall now read the relevant sections of Mr. Kopper’s article: 


“EXCERPTS FROM THE INTERNATIONAL REGULATION OF CARTELS—CURRENT 
PROPOSALS 


“By Samuel K. C. Kopper 
“A. The Draft Articles 

“The report of the Ad Hoc Committee contained draft articles of agreement,’ 
which were based largely on Chapter V of the Habana Charter. The draft 
articles of agreement call for the establishment of a United Nations organization 
composed of all United Nations members, the basic objective of which is to 
coordinate national and international action to prevent and eliminate restrictive 
business practices whenever such practices have harmful effects on the expansion 
of production or trade.* It is provided that there will be a ‘Representative Body’ 
composed of all members of the United Nations, and an ‘Executive Board’ which 
is to carry out the functions and duties of the Representative Body and exercise 
its powers. Membership on the Executive Board will be determined by the 
extent to which a nation participates in international trade, and by a geographical 
balance. 

“The draft articles of agreement contain a Preamble, 20 Articles, and an 
Appendix which describes the share in world trade of individual countries. The 
Preamble states that national and international action is required to attain: 
(1) A reduction of governmental and private trade barriers and the promotion 
on equitable terms of access to markets, products, and productive facilities; 
(2) Encouragement of industrial and agricultural development, particularly in 
underdeveloped areas; (3) Balance and expansion of the world economy through 
greater and more efficient production, increased income and greater consumption, 
and the elimination of discriminatory treatment in international trade; and (4) 
The promotion of mutual understanding and cooperation to solve problems arising 
in all aspects of international trade. The Preamble concludes with a recognition 
that ‘national and international action in the field of restrictive business practices 
con contribute substantially to the attainment of such overall objectives.’ 

“Article 1 sets forth the general policy toward restrictive business practices. 
Each member of the Organization shall take measures and cooperate with other 
members to prevent restrictive business practices that have harmful effects on 
the expansion of production or trade. The Organization is empowered to deter- 
mine whether a particular practice is restrictive and has harmful effects when- 
ever: (1) It receives a complaint ; (2) The practice is engaged in or made effective 
by one or more private or public commercial enterprises; and (3) Such enter- 
prises possess effective trade control among a number of countries in one or more 
products. 

“Restrictive business practices are defined as: (1) Fixing of prices, or of 
terms or conditions to be observed in the purchase, sale, or lease of any product; 
(2) Exclusion of enterprises from, or allocation or division of, any territorial 
market or field of business activity, or allocation of customers, or fixing of sale 
or purchase quotas; (38) Discrimination against particular enterprises; (4) 
Production limitations or quotas; (5) Prevention of development or application 
of technology or invention, whether patented or not, or withholding of same 


‘Report of the Ad Hoe Committee on Restrictive Business Practices B/2380, B/AC.37/3 
(v. ¥. Econ. & Social Council Official Records, 16th Sess., Supp. 11), 12 et seq. (March 30, 

*The Ad Hoc Committee was not specifically instructed to prepare the draft articles. 
It appears clear, however, that the Committee considered this the most satisfactory way 
to implement ECOSOC’s recommendation. The Secretary General of the United Nations 
had been instructed to obtain information on the type of organization which could im- 
plement the Committee proposals. See note 26 supra. 

However, he explained in a note to ECOSOC that this could not be done by July 1953, 
because one of the most important of the intergovernmental bodies, the Contracting Parties 
to GATT, had had no regular meeting. Note by the Secretary General Concerning the 
Report Requested under Council Resolution 375 (XIIT) E/2448 (1953). 
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with the result of monopolizing an industrial or commercial field; (6) Illegal 
extension of rights under patents, trademarks, or copyrights; and, (7) ‘Any 
similar practices which the Organization may declare, by a majority of two- 
thirds of the Members present and voting, to be restrictive business practices.’ 
[Emphasis added. ] 

“The breadth of this Article can be fully appreciated only by a careful study 
of its precise language. It clearly appears at a glance, however, that the 
Article is not only broad, but vague. Furthermore, it is questionable whether 
the criteria set forth are adequate for an international organization to determine 
whether specific practices are restrictive or not. Perhaps the most fundamental 
question raised by this Article is whether its basic philosophy is generally 
accepted in the family of nations. It presumably represents the philosophy of 
the United States, but in the United States there is no clear agreement as to 
just what this philosophy really is. 

“The confusion about the application of American antitrust laws in foreign 
commerce could hardly be greater.* Not only is there confusion about the appli- 
cation of these laws, but there is also little agreement about the meaning of 
some of the terms used in Article 1. The Attorney General of the United States 
has established a committee to reexamine our antitrust laws.‘ Particular 
attention is to be paid to their extraterritorial application. Pending the com- 
pletion of this study, it is doubtful whether other nations will be eager to accept 
the terminology and philosophy of this Article. Certainly an international 
organization composed of nations having widely differing concepts of law would 
have an exceedingly difficult time implementing or interpreting it. 

“Article 2 provides that any member may consult directly, or ask the Organi- 
zation to arrange a consultation, with other members in any instance in which 
the member thinks it has been affected within the meaning of Article 1. If the 
Organization considers action justified, it will arrange for and assist in such 
consultation. This Article gives the Organization very broad authority without 
any checks. It could open the door to frivolous cases which might very well be 
considered by the Organization for political reasons. 

“Article 3 concerns investigative procedure. It provides for the presentation 
of written complaints to the Organization which must contain minimal informa- 
tion (prescribed by the Organization) as to the nature of the practice complained 
of. The Organization determines whether the complaint is justified. If, how- 
ever, the Organization is satisfied that the practice in question was specifically 
required by governmental measures in existence prior to the complaint, no fur- 
ther investigation shall be undertaken, provided that any practice found to exist 
in more than one country may be further investigated in the Organization’s dis- 
cretion, if such practice is not specifically required in all countries in which it is 
found to exist. “Reasonable opportunities for being heard shall be afforded the 
complainant and the commercial enterprise alleged to have engaged in the prac- 
tice complained of. All members are to be informed of the complaint. Any mem- 
ber can be asked for information on the complaint. The Organization shall de- 
cide whether there has been a violation, and shall inform all members of its de- 
cision and reasons therefor. If there is a violation, the Organization has the 
power to request the members concerned to take remedial action in accordance 
‘with their respective laws and procedures.’ The remainder of the Article deals 
with reports which the Organization shall make on the matter. 

“This Article clearly indicates that there is discrimination in favor of public 
enterprises and ‘against private enterprises. The Ad Hoc Committee frankly ad- 
mitted that— 

“ ‘Special difficulties arose, however, in connexion with restrictive business 
practices which were sanctioned by governmental statutes or regulations.’ ° 

“This is a fundamental defect in the whole plan. A further defect which ap- 
pears in this Article is the provision that members will be requested® to take 
remedial measures in accordance with their respective laws and procedures. 


’See Searls, Trade or Commerce among the Several States or with Foreign Nations, 
Proceedings at Annual Meeting. Section of Antitrust Law, American Bar Association 58 
(Aug. 26, 27, 1953). See also Hale and Hale, Monopoly Abroad: The Antitrust Laws 
and Commerce in Foreign Areas, 31 Texas L. Rev. 493 (1953): see Note, Foreign Sub- 
sidiaries in Antitrust Law, 4 Stan. L. Rev. 559 (1952). 

4See 21 U. S. L. Week 2651 (June 30, 1953). 

5 Report of the Ad Hoc Committee on Restrictive Business Practices B/2380, B/AC.37/3 
a Econ. & Social Council Official Records, 16th Sess., Supp. 11) 4, { 22 (March 30, 

Joe ’ 

*The Organization’s power is limited to “requesting” members to take remedial action 
and “recommending” possible remedial measures. 
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Nations like the United States, which has rigid and enforced laws, will be placed 
at an obvious disadvantage vis-a-vis countries with less rigid and frequently un- 
enforced laws. If this disadvantage were temporary it might be tolerated. It is 
perfectly clear, however, that it might last for years, or decades, and hence would 
be unacceptable. It is obvious that laws and procedures vary widely in the 
various countries of the United Nations.’ When, if ever, they will come to 
resemble those of the United States is uncertain. 

“A final observatien about Article 3 should be made. The investigation, trial, 
and adjudication of cases involving restrictive business practices are extremely 
intricate and complicated tasks. The patient and painstaking efforts of trainee 
people are always required to bring about a fair and just settlement of such 
cases. The proposed United Nations plan does not spell out how these difficult 
tasks will be performed. Will there be an investigatory staff, or is the Advisory 
Staff provided for in Articles 13 and 15 to conduct investigations? What infor- 
mation will be used? Can judicial proceedings and committee investigations 
in this country be used? What power and authority will an investigatory staff 
have? Or if the investigations are left entirely to the individual member nations, 
what assurance can there be that investigative procedures will be reasonably 
similar? The answer to the last question clearly seems to be that there can be 
no assurance because of the wide differences in approach to this whole subject 
among the member nations of the United Nations. It should be noted in con- 
clusion that it would be possible under Article 8 for the Organization to publish 
reports on charges even though the latter had been proved false. 

“Article 4 authorizes the Organization to make studies of all aspects of restric- 
tive business practices. It may request members to supply information in con- 
nection with these studies. Thus, the burden may fall on nations with a great 
deal of commerce to receive recommendations from countries whose basic motives 
are political. 

“Article 5 provides that each member shall take all possible measures to insure 
that within its jurisdiction private and public commercial enterprises do not 
engage in restrictive practices as previously defined. Members are to comply 
promptly with requests from the Organization for information regarding com- 
plaints. They are to take action in accordance with their constitutions or systems 
of law and economic organization. Nothing in the agreement shall be construed, 


however, as requiring a member to give information contrary to its essential 
security interests. 


“The obligations imposed on the members contain no safeguards against frivo- 
lous complaints. The criteria upon which the Organization will base its de 
cision as to whether a complaint is justified are unclear. The burden may 
frequently be on the defending country to prove that it is innocent under its 
own laws. Furthermore, the paragraph requiring members to take action under 
‘the constitution or system of law and economic organization’ is meaningless in 
view of the wide diversity of such systems. There is no equitable basis for 
international conduct or action. 

“In Article 8 it is recognized that certain services, e. g., transportation and 
telecommunications, are substantial elements of international trade, and that 
any restrictive business practices by them may have harmful effects. If any 
member thinks that such harmful restrictive business practices exist, it may sub- 
mit a written statement on the situation to those whose private or public enter- 
prises are involved, and sympathetic consideration shall be given to effecting a 
satisfactory adjustment. If no adjustment is made and the matter is referred 
to the Organization, it shall be transferred to the intergovernmental body 
concerned if one exists. If there is no such body, the Organization may make 
recommendations. 

“Article 9 contains four paragraphs which empower the Organization to bring 
to the attention of members measures taken by other members or intergovern- 
mental bodies or agencies regarding business practices; to make arrangements 
with other intergovernmental bodies or agencies which will provide for effective 
cooperation with respect to restrictive business practices; and to make suitable 


arrangements for consultation and cooperation with nongovernmental organ- 
izations. 


7 This conclusion is based on the findings in Analysis of Government Measures Relating 
to Restrictive Business Practices E/2379 and B/2379/Add.1, B/AC.37/2 and B/AC.87/2 
Add. 1 (U. N. Econ. & Social Council Official Records, 16th Sess., Supp. 11A) (April 29, 
1958), and Foreign Legislation Concerning Monopoly and Cartel Practice (Rep. Dep’t 


State to Subecomm. on Mononolv. Sen. Select Comm. on Smajl Business, Subcomm. Print 
No. 5. 82d Cong., 2d Sess.) (1952). 
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“If it is anticipated that the Organization will do these things, as well as all 
of the other things provided for in preceding Articles, on a worldwide basis, it 
will have to maintain an astonishingly large staff of highly trained personnel. 

“Article 10 provides that the Representative Body is to consist of all members 
of the agency. Each is to have one vote. Decisions are to be made by the 
majority of the members unless otherwise provided in the agreement. The 
Representative Body is to meet regularly, and can be convoked by the ‘Executive 
Board’ or by one third of the members of the Representative Body. It is to 
establish its own rules of procedure, and final authority to determine the policies 
of the agency shall be vested in it. 

“This Article underscores what has been pointed out in comments on previous 
Articles—the policies with regard to restrictive business practices might very 
well be determined by a group of nations having only a small percentage of world 
commerce, and whose motivations might stem from political, ideological, or 
other reasons to the detriment of more highly commercial nations. The pro- 
posed program is, to say the least, a novel one. The procedure for adjudication 
is nonjudicial, and might easily become political or partisan. Yet various 
Articles of the proposal refer to what the Organization may ‘decide,’ or to 
‘decisions’ of the Organization.® Are these ‘decisions’ to take on the aura of 
‘judicial decisions’? With no applicable law and no agreement about basic 
principles, confusion unbounded might easily reign. 

“Article 11 concerns the Executive Board. The Executive Board is to carry on 
the functions of the Representative Body. Its size and composition are to be 
determined by the Body. The selection of members is to be made with due 
regard to ‘the objectives of including Members from the different types of 
economies and degrees of economic development to be found among Members 
of the agency, from the broad geographical areas to which the Members belong, 
and from countries of chief economic importance, for which last criterion par- 
ticular regard shall be paid to Members’ shares in international trade.’ 

“On the basis of previous experience in the United Nations, one could antici- 
pate a Board composed roughly of 25 percent from Latin America, 25 percent 
from Europe, 25 percent from Asia, and the remainder from the United States, 
the Iron Curtain Countries (if they should join the Organization), and the 
British Commonwealth. In the absence of a clearer definition of the powers and 
limitations of the Organization, the countries having rigid laws on restrictive 
business practices would be placed in a disadvantageous position in dealing with 
nations having looser or unenforced laws. 

“Article 13 provides that the chief advisory officer of the agency, who is 
appointed by the Representative Body, shall be the Director of the Advisory 
Staff. He is to select the Staff. The Advisory Staff shall exercise its functions 
with complete independence in the general interest of all members, and shall 
neither solicit nor accept instructions from any government. Article 15 assigns 
to the Advisory Staff almost entire responsibility for evaluating the substance 
of each complaint. The Staff is to arrange for the analysis of the information, 
and to prepare the report. It can call for additional information, and do 
whatever is necessary to obtain information to prepare the report of the Rep- 
resentative Body. 

“Articles 13 and 15 make it obvious that the position of the Director of the 
Advisory Staff is important. Likewise, the Staff will have considerable latitude 
in light of its ‘complete independence.’ The Director has a substantial amount 
of power. His position should not be underestimated. He is in effect both 
prosecutor and judge. This, coupled with the fact that there are no rules of law 
to guide him or within which he should operate, produces an unsatisfactory and 
unacceptable system. 

“Article 16 provides that the Representative Body ‘shall take full account of 
reports of the advisory staff.’ This emphasizes the importance of the work of 
the Advisory Staff. 

“Articles 17, 18, 19, and 20 make provisions for the content of reports: entry 
into force of the Agreement; and amendment, withdrawal, termination, inter- 
pretation, and definition of the Agreement. The Agreement is to come into force 
on the sixtieth day after: 

“*(a) The number of governments which have deposited instruments of 
acceptance shall reach twenty or more and shall cover 65 percent or more of the 
total value of world imports and exports, as set forth in appendix A; [or] 


SE. g., Art. 2, pars. 3, 5, 8; Art. 5, par. 4. 
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“*(b) The number of governments which have deposited instruments of ac 
ceptance shall have reached twenty or more and shall cover 65 percent or more 
of the total value of world imports and exports as set forth in appendix A, 
and shall include six countries which individually have 3 percent or more of such 
total value.’ 

“Amendment of the Agreement can be effected by a two-thirds majority of 
the members of the Organization. Any member may withdraw at any time. 
Withdrawal is to become effective six months after receipt of the written notice 
by the Executive Secretary. The Agreement can be terminated by a three 
fourths vote of the members. 

“The provisions for the coming into force of the Agreement are sound. They 
do prevent it from becoming effective without the concurrence of most of the 
important commercial countries. 

“The Appendix of the Agreement points up the fact that only 7 countries in 
the world have trade over 3 percent of the world total. These are: 

Percent 


(1) CiaaiGe: Te ean: I ss Screens eiee ee 17. 57 


CZ) CRI, UCI SIE I etic recaps Sees abiee nee Sina atae aan ne 
“(3) France and dependencies___- . O4 
*CE) tes ’ » 15 
“(5) Germany (Federal Republic) 47 
“ (6)... NOEROEIOUGE BE GOR B IG entre dedeciatcitbiiia dine kia - 91 


“(7) Belgium-Luxembourg and dependencies___.....-.--_.--__-___._ 3.77 


“The total of these 7 countries is 60.13 percent. There are 57 countries each 
with trade under 8 percent of the world total. 


“B. International Reaction to the Draft Articles 


“In light of the foregoing objections to the Ad Hoe Committee’s report, it 
seems remarkable that none of the delegations or the nongovernmental organiza- 
tions pointed out the defects of the plan.® Furthermore, there has been no 
indication yet that these difficulties will be taken into account. One is forced to 
conclude that the fear of being branded a ‘procartelist’ has muted the voices of 
organizations and individuals., This is a regrettable situation, since we are not 
concerned with the merits or demerits of cartels and restrictive business practices, 
but only with the wisdom and validity of plans to handle them. 

“The Belgian representative to ECOSOC did observe that cartels were not 
necessarily evils in themselves. Their evil springs from the general economic 
situation that calls them into being. Turkey questioned whether there was any 
point in the Council's discussing only one part of the ITO Charter. The French 
representative felt that the proposals might well be expanded so that there 
would be a comprehensive coverage of all restrictive practices. The United 
States and the United Kingdom were noncommittal.” 

“The other members of ECOSOC and the nongovernmental representatives 
seemed for the most part to be favorably disposed toward the Committee’s report. 
The Soviet Union, which is the largest and most ominous cartel in history, 
abstained after making some snide remarks about the same American industry 
which had contributed so much to Russian success against Nazism. The Russian 
representative and Mr. Boson, the representative of the International Cooperative 
Alliance, referred to the antitrust suit of 1952 against a number of American oil 
companies. Boson hardly paid a tribute to the American system of law when 
he stated: 

“‘In the United States of America, the Grand Jury investigating the inter- 
national petroleum cartel had failed to establish a prima facie case. There was 
no doubt that an investigation by an international body would have been more 
successful.’ ™ 


®The International Chamber of Commerce has subsequently indicated its opposition 
to the plan. Resolution adopted by Council of Int’] Chamber of Commerce, Doc. 225/23, 
Rome, Italy, April 18, 1954. Likewise, the National Association of Manufacturers has 
indicated its lack of agreement. See Restrictive Business Practices. Comments * * * 
f/2612 (U. N. Beon. & Social Council Doc.) (May 28, 1954). But there has not been 
any analytical survey of the implications of the plan. 

The summary of attitudes is taken from Official Records (U. N. Econ. & Social 
Council, 16th Sess.) 742d meeting E/SR.742, p. 239 et seq. (July 30, 1953), 744th meeting 
E/SR.744, p. 257 et seq. (July 81, 19538). 

“Id. at 244. The views of other nongovernmental organizations like the ICFTU 
seemed to spring from a genuine apprehension of restrictive business arrangements. U1 
fortunately, they do not seem to have reeognized the dangers of an unworkable plan 
Possibly time will permit a more thorough examination of the proposals. 
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“This conclusion is as unjustified as it is revealing of exactly what the Inter- 
national Cooperative Alliance really wants. 


“C. General Considerations 


“Aside from the specific objections to the Ad Hoc Committee plan outlined 
in earlier paragraphs, there are a number of general observations which ought 
to be taken into account: 

“(1) Chapter V of the Havana Charter, upon which the Ad Hoc Committee 
plan is based, was only one part of an overall proposal to deal with barriers to 
the free flow of trade. To attempt to implement only a part of the plan would 
be a mistake; 

“(2) The Committee’s plan does not rest on a sound basis of agreement as to 
what is or is not an objectionable business practice ; 

“(3) The language employed in the plan is not sufficiently precise, but is 
vague and ambiguous ; 

“(4) The plan purports to deal with matters normally handled by the courts 
in the various countries covered by it, yet there are no provisions which would 
insure the use of judicial processes by the Organization. On the contrary, it 
would appear that there is no guarantee of due process of law, and that enforce- 
ment would be obtained by indictment; 

“(5) Members of the Organization would be such on different bases inasmuch 
as the laws of the participating nations all differ in some respects; 

“(6) There is no reference to the important question of the right of each 
sovereign nation to handle restrictive business practices in its own territory in 
accordance with its own laws and ideologies.” The Committee recognized the 
difficulty, but stated that— 

“The issue [of overlapping jurisdictions and conflicts of laws] has, however, 
far-reaching implications which raise serious difficulties of substance ; moreover, 
the question arose whether the matter came properly within the Committee’s 
competence. For these reasons and having regard to the limited time available 
to the Committee, most members felt it would not be profitable to pursue the 
matter.’ * 


“IIT. DOMESTIC LAWS AND CONDITIONS IN THE NATIONS CONCERNED 


“Any consideration of proposals for the international regulation of cartels 
must take into account national legislation on the subject. With world trade 
and business activity expanding, the private-law aspects of international indus- 
trial combinations become of increasing interest to the student of conflict of 
laws. The Ad Hoe Committee made an analysis of the constitutional provisions 
and laws of a number of countries on the subject of restrictive business practices. 
The conclusions of the Committee are of interest. 

“*The documents have confirmed in the minds of the Committee three broad 
propositions which underlie resolution 375; these are: 

“1. That opinions differ from country to country about restrictive busi- 
ness practices and about governmental policies towards them; 

“*2. That restrictive business practices affecting international trade may 
in some circumstances have harmful effects on the fulfillment of widely 
acceptable objectives of international economic policy ; 

“3. That it may be difficult in such cases for appropriate action to be 
undertaken solely by governments acting individually.’ ** [Emphasis added.] 

“Paragraph 1 of the preceding quotation is, if anything, an understatement of 
the present situation. In a number of European countries cartels have been 


quite acceptable to governments.” In the United States, Congress passed the 







12 See Haight, International Law and Extraterritorial Application of the Antitrust Laws, 
63 Yale L. J. 639 (1954); Whitney, Sources of Conflict Between International Law and 
the Antitrust Laws, 63 Yale L. J. 655 (1954). The conflict of laws could not be more 
clearly illustrated than in the recent cases of United States v. Imperial Chemical Indus- 
tries, Ltd., 105 F. Supp. 215 (S. D. N. Y. 1952), and British Nylon Spinners, Ltd., v. 
Imperial Chemical Industries, Ltd., (1953) 1 Ch. 19. 

13 Report of the Ad Hoc Committee on Restrictive Business Practices E/2380, E/AC.37/3 
(Y. (ai Econ. & Social Council Official Records, 16th Sess., Supp. 11) 6, par. 36 (March 
30, 1953). 

% Analysis of Governmental Measures Relating to Restrictive Business Practices, E/2379 
and E/2379/Add.1, B/AC.37/2 and E/AC.37/2/Add.1 (U. N. Beon. & Social Council 
Official Reeords, 16th Sess., Supp. 11A) 1 (April 29, 1953). 

% Examples: Cement Entente of 1935 in Belgium; Zine Rollers Entente of 1936; syndi- 
cate of Belgian Manufacturers of Machine Tools. In Austria virtually all industry is 
organized through trade associations. See note 49 infra. 
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Webb-Pomerene Act,” authorizing exporters to combine to form export corpora- 
tions so they could match their foreign competitors. The question has been 
raised whether the European Coal and Steel Community might end in a super 
international cartel. Whether it does or not, the plan proposed to the United 
Nations simply does not cover arrangements like these. 

“The Ad Hoc Committee plan takes no appreciable account of the problems 
which confront private enterprise seeking to do business abroad under laws 
which are all too frequently different from those at home. The risks involved 
in such ventures are often enormous. At the present time, the petroleum indus- 
try is in the forefront of American investors abroad. The industry is concerned 
about the implications of the extension of American antitrust laws to operations 
being conducted within the sovereign territory of another State.” There must 
be a clarification of the national laws before any international action based on 
national law can be undertaken. 

“In the United States there is a confusing lack of clarity as to where 
the Attorney General’s jurisdiction should logically end, and where that of 
the Secretary of State should begin. While it is very true that the Sher- 
man and Clayton Acts have been strong links in the chain of the free enter- 
prise system,” efforts to extend their application extraterritorially to for- 
eign operations of American concerns may in certain instances work a posi- 
tive disservice to national security interests of the United States. In na- 
tions unaccustomed to American antitrust law, reactions to antitrust proceed- 
ings against American companies frequently range from surprise and incredul- 
ity to suspicion and hostility—particularly where criminal proceedings are in- 
stituted. 

“Space does not permit a detailed analysis of all governmental measures 
which have been taken relating to restrictive business practices. The recent 
reports of the United Nations Ad Hoc Committee and of the United States 
Department of State to a Senate Subcommittee on Monopoly * contain a review 
of constitutional provisions and legislation in a number of countries. There are 
certain significant deductions which can be drawn from these reports when a 
comparison of the various laws is made. 

“We have noted that the Ad Hoc Committee found that opinions differ from 
country to country about restrictive business practices.” The Department of 
State Report comes to the same conclusion: 

“*As might be expected, the type of statutes as well as the degree of effective- 
ness of their provisions and of their administration has varied greatly from 
country to country. These factors are a function of a number of complex con- 
siderations, such as the type of government in the particular country at the 
period in which legislation was adopted ; its economic, social, and political aims; 
und the fundamental philosophy of the government and the people of a coun- 
try toward the part the business community should play in the economie and 
political structure of the country. Jt is accordingly difficult to reach any general- 
izations as to the trend of development in the group of countries as a whole. ”™ 
[Emphasis added. ] 

“Comments from the State Department Report on selected countries are also 
of interest: 

“*The Austrian economy is characterized by an absence of free competition, 
caused in large part by the concentration of economic power. This concentra- 
tion results from such factors as (a) the dominant influence of a few firms in 
the principal areas of private industry; (0) the dominant position of the larger 
banks; (¢) a complex network of interlocking directorates by means of which 


40 Stat. 516 (1918), 15 U. S. C., sections 61-65 (1952). 49 Stat. 1526 (1936), 15 
U. S. C., section 13 et seq. (1952) (Robinson-Patman Price Discrimination Act) further 
complicates American antitrust law. 

7 Joint Oil Producing Ventures in the Middle Fast—Their Status under United States 
Antitrust Laws (Submittal by Standard Oil Co. of N. J. to Atty. Gen.’s Nat’l Comm. To 
Study the Antitrust Laws) (Dec. 13, 1953). See also the defendants’ answers in United 
States v. Standard Oil Co. of N. J., Civil No. 86—27, 8. D. N. Y.: defendants’ answers filed 
Sept. 1, 1953; amended answer filed by Texas Company Sept. 21, 1953. 

** The importance of the antitrust laws to United States foreign trade was clearly stated 
by the Honorable Stanley N. Barnes, Assistant Attorney General of the United States, in 
an address before the Washington Board of Trade, entitled ‘“‘World Trade and the Antitrust 
Laws” (Sept. 27, 1954). 

1 See notes 10, 25 supra. 

*° See note 40 supra. 

“Foreign Legislation Concerning Monopoly and Cartel Practices (Rep. Dept. State to 


Subcomm. on Monopoly, Sen. Select Comm. on Small Business, Subcomm. Print No. 5, 82d 
Cong., 2d Sess.) 1 (1952). 
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a few leading groups control a large part of the private industrial economy ; and 
(ad) the nationalization of a major sector of industry.* 

“ ‘Industrial federations form the principal basis of the strong ties that exist 

among individual Belgian firms. 
> Bd * * * . * 

“‘Pxisting Belgian legislation is favorable to the formation of cartels and im- 
poses but few limits on their operation.* 

“ “There are in France few large industrial firms in a monopoly or nonmonopoly 
position. There has, however, been a trend to the uniting of business firms in 
cooperative agreements or associations. The “comptoir’ system of doing business 
often involves restrictions on the right of the individual firm to take independent 
action as to prices, quantity and type of production, and areas of sale. 

“*At the present time, there is no legislation in existence in France directly re- 
lating to restrictive business practices which can be effectively employed to con- 
trol or eliminate such practices.“ 

“ ‘Germany’s industrial development has been characterized by a high degree of 
economic concentration during the entire period of the existence of the country as 
a modern industrial state. 

“In general, the economic structure of Germany has been characterized by 
industrial combinations based on financial and legal interrelationships such as 
trusts and combines, and by cartels.” 

“<The political and business climate in Western Germany is generally un- 
favorable to a program for the elimination of restrictive business practices.” 

‘ ‘Swiss industry is highly organized into trade associations which regulate the 
terms of sale and prices in practically all sectors of the economy.” 

“There are no laws in Denmark which actually prohibit business enterprises 
from organizing cartels or engaging in other arrangements designed to restrain 
competition.’ * 

“The selected comments quoted above clearly indicate the wide variety of ideas 
and concepts on how to deal with restrictive business practices. It should be 
noted that both the Department of State Report and the United Nations Ad Hoe 
Committee’s Report discuss only a relatively small number of countries. Impor- 
tant though these countries may be, there is still a large group of countries which 
have virtually no interest in the whole subject.” 


“CONCLUSION 


“It is true that there has been much interest manifested in some countries, 
particularly in Western Europe, about the problem of restrictive business prac- 
tices. However, it would seem abundantly clear that even the proponents of 
United Nations action in the field recognize the great variations in national 
approaches to the problem.” Furthermore, while constitutional and statutory 
provisions May exist in many countries, whether they are really enforced is 
quite another matter.” 

“This brings us to the conclusion that no matter how strongly one may feel 
about restrictive business agreements, action in the international sphere which 
is predicated on national law is questionable policy. There can be little doubt 


22 1d. at 6. 

33d. at 15. 

%Id. at 20. A Bill for the Surveillance of Economic Agreements to Ensure Free- 
dom of Production and Trade was submitted to the Assemblee Nationale at the Second 
Term, 1953, No. 5704. See Texts of National Legislation and Other Governmental 
Measures Relating to Restrictive Business Practices E/2379/Add. 2, E/AC.37/2/Add. 2 
(N. N. Econ. & Social Council Official Records, 16th Sess., Supp. 11B) 76 n. 9 (March 
13. 1953). 

25 Id. at 81. 

*Id. at 43. Despite the stringent Allied decartelization program, there are numerous 
signs that German industry much prefers to do business by the old methods. 

7 1d. at 58. 

* Id. at 62. 

“Recent comments from member nations, specialized agencies, intergovernmental 
organizations, and nongovernmental organizations regrettabiy reflect little additional 
an lysis of the problem, particularly as it involves the efficacy of the Ad Hoc Com 
mittee’s proposals. Restrictive Business Practices. Comments * * * E/2612 (U. N. 
Econ. & Social Council Doc.) (May 28, 1954). 

Chis is the writer’s conclusion with respect to such informative articles as Tim 
berg, Restrictive Business Practices, 2 Am. J. Gemp. L. 445 (1953). Mr. Timberg was 
Secretary of the Ad Hoc Committee on Restrictive Business Practices. 

id. at 465: “While the constitutional texts and statutory provisions of many other 
countries show on their face a similar hostility against monopolies, these have nu history 
@f practical enforcement.” (Emphasis added. ] 
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that the Ad Hoc Committee was confronted with a most difficult task.” Valiant 
though its efforts were, the great differences of opinion were an exceedingly 
difficult problem to overcome. 

“It can only be concluded, therefore, that the answer to the question raised 
by Prof. Corwin Edwards as to whether the United Nations proposals “afford 
a useful basis for a beginning of multilateral action” ™ is that they regrettably 
do not appear to be satisfactory in their present form. Whether any plan can 
be developed in the absence of uniformity in national laws is extremely doubtful. 
In the meantime, based on his experience attending United Nations sessions in 
official and semiofficial capacities, the writer believes that it would be a positive 
disservice to the United Nations Organization to attempt to give it a somewhat 
nebulous responsibility based on an ambiguous plan to attain a hazy objective 
in the field of restrictive business practices. On the other hand, a heavy respon- 
sibility rests on governments and business to see that business practices are not 
harmful or disruptive of the free flow of international trade, and to make any 
coustructive suggestions toward this end which the United Nations and its mem- 
bers might consider.” 

The principal conclusion [ derive from what I have just read is that it is 
impossible for an adininistriitive body established within the United Nations to 
act as a court and determine violations of restrictive business practices. The 
laws of the sovereign nations differ so widely concerning this subject that it is 
impossible to frame an agreement predicated on national law which would be 
meaningful. Without a uniformity in national laws which, in turn, presupposes 
some common agreement on the type of economy under which the different coun- 
tries shall operate, it is impossible to conceive of any useful purpose resulting 
from the implementation of chapter V through a new United Nations organ. 

The resolution establishing this Ad Hoe Committee, which was adopted in 
September of 1951, also provided—and I am quoting from the resolution: 

“Determines further that the Committee shall: 

“(a) Obtain information from governments, specialized agencies and other 
sources, on restrictive business practices, whether based on cartel agree- 
ments or not, that effect international trade and international economic 
co. peration generally, and on legislation adopted and measures taken by 
individual member states in connection with restrictive business practices 
and with the object of restoring the freedom of competition ; and 

“(b) Present to the Council analyses of this information together with 
the proposals mentioned in paragraph 4 * * *,” 

Pursuant to this resolution, two United Nations documents were issued, known 
as supplements 11A and 11B to the official records of the 16th session of the 
Economie and Social Council. These documents analyZe governmental measures 
relating to restrictive business practices. While these documents clearly show 
that there is no uniformity in the approach to restrictive business practices by 
the nations of the world, they also raise another problem which has disturbed 
me. They review our antitrust laws and refer to criminal proceedings which 
are meaningful to those familiar with American jurisprudence, but place Ameri- 
can free enterprise in an unfavorable light in a forum such as the United Nations 
with its Iron Curtain members who do not adhere to our judicial concepts. 

Our Government has just recently furnished another report to the United Na- 
tions pursuant to this resolution. This report assumes a complete understand- 
ing of the philosophy underlying our antitrust laws by the reader of a United 
Nations document. Unfortunately, few foreign readers possess such under- 
standing. It proceeds to describe various antitrust cases which have been initi- 
ated in the United States and cites the complaints in detail. Many of these 
cases have not been brought to trial, and I am sure that those who wish to 
impung the motives and philosophy of American business enterprise will have a 
field day with this document. I wish to read just one page from this report, 
which clearly shows the unfavorable light in which American enterprise is 
placed. I shall now read from page 3 of the document: 


“3. ADMINISTRATIVE DEVELOPMENTS 


“During the course of the period since January 1, 1953, the Antitrust Division 
of the Department of Justice had brought through July 1954 a total of 55 new 


eee. e 

82 Having participated in a number of international conferences, the writer is deeply 

aware of the painstaking effort and negotiation necessary to achieve workable agreements. 
33 Edwards, Regulation of Monopolistic Cartelization, 14 Ohio St. L. J. 252, 278 (1953). 
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cases, of which 29 have been criminal proceedings, and the remaining 26, civil 
eases. These cases cover a broad variety of industries as well as of types of 
restraints. A majority of them have been directed at traditional violations of 
the antitrust statutes such as price fixing, allocation of customers or territories, 
and boycotts. As an example, a criminal case and a separate civil action were 
filed against four pencil manufacturers charging a price fixing conspiracy, in- 
eluding collusive bidding on government contracts.™ In another instance, four 
distributors of toilet goods, perfumes, and cosmetics were charged, in a separate 
action filed against each company, with attempting to restrain trade, through 
misuse of the United States trademark laws, by preventing goods produced by 
their foreign affiliates from being imported and sold in this country through 
competitors.” 

“Several important cases having international as well as domestic significance 
have been brought against monopoly or monopolistic practices of dominant com- 
panies in their respective fields. One of these, filed on October 9, 1953, charges 
the American Smelting & Refining Co. and St. Joseph Lead Co. with a con- 
spiracy to monopolize and restrain trade in primary lead.” The case charges 
the companies with collaborating to preempt supply sources of raw material, to 
limit the marketing opportunities of competitors, and to restrict overall domestic 
production of lead ore. On April 21, 1953, a complaint was filed against five 
leading United States oil companies charging unlawful agreement to secure and 
exercise control over foreign production and supplies of petroleum and its 
products, to regulate imports into the United States in order to maintain an 
agreed level of domestic world prices, and to divide foreign producing and market- 
ing territories.” The complaint charged further that some 30 jointly owned 
companies were created to give effect to these arrangements.” 

You will note the reference to a price fixing conspiracy, collusion, and the 
statement that a criminal case was instituted. I am sure that the representatives 
from the Soviet Union will be happy to have this official report of our Government 
to use for propaganda purposes. 

This report also recites actions recently instituted under the 1950 amendments 
of section 7 of the Clayton Act. This statement is meaningful to those of us 
who are familiar with this legislation, but in the form in which the report is 
presented, it has no meaning whatsoever to other countries who will receive it 
through the United Nations Economie and Social Council. 

Our present able delegation to the Council has sufficient difficulty in presenting 
the merits of the American free-enterprise system without having to be confronted 
with a report placing American business enterprise in a most unfavorable light 
in such a forum. 

On October 21, 1953, I testified before the Subcommittee on Minerals, Materials, 
and Fuels Economics of the Committee on Interior and Insular Affairs, of which 
the distinguished senior Senator from Nevada was the chairman, and reviewed 
the steps which led to the convening of the conference at Habana. After out- 
lining the State Department’s 1945 proposals, I said that “they represented a 
bold move in the direction of world government and threatened the measures of 
security in which I have been particularly interested throughout my entire adult 
lifetime.” 

The report of this Ad Hoc Committee on Restrictive Business Practices, 
which will be before the Economic and Social Council this spring, included 
this statement which confirms the fears I expressed at that time: 

“* * * governments have long since come realistically to accept the concepts 
that different types of trade barriers must be dealt with at a different pace 
and through different organizational arrangements. For example, the Inter- 
national Monetary Fund, which is charged with the problem of dealing with 
exchange restrictions, was established several years before any organization 
had been set up to deal with the problem of import restrictions, the close com- 
panion of exchange restrictions ; and the General Agreement on Trade and Tariffs 
was established without any parallel organization with respect to restrictive 





























































%U. 8. vy. American Lead Pencil Co. et al (Civ. 73-54), Civil Complaint and Final 
Judgment, two copies enclosed ; Criminal Action, copy enclosed. 

*U. 8. vy. Parfums Corday, Inc. (Civ. 93-268), Complaint, copy enclosed. Lanvin 
Parfums, Inc. (Civ. 93-269), Complaint, copy enclosed. Guerlain, Inc. (Civ. 93-267), 
a copy enclosed. Empro Corp. (Civ. 93-270), Complaint, Final Judgment, copy 
enclosed, 

*U,. 8S. v. American Smelting & Refining Co. and St. Joseph Lead Co. (Civ. 88-249), 
Compe’, two copies. 

*™U. 8. v. Standard Oil Co. (New Jersey) et al. (Civ. 86-27), Complaint, copy enclosed. 


1664 STUDY OF THE ANTITRUST LAWS 


business practices. Both the International Monetary Fund and the general 
agreement, in turn, were created at a time when no formal arrangements had 
been developed for continuous consideration of commodity agreements and 
commodity allocations, problems which are intimately related to trade-barrier 
problems. In each of these fields, notwithstanding their interrelationships, ma 
‘hinery for international action was developed at its own pace and in its own 
form. The problems of liaison and consistency of pace have proved far less 
difficult in actuality than in the abstract. A common core of membership in 
these groups, supplemented by the enterprise of the secretariats, by arrange 
ments similar to those provided in article 9 of the draft agreement, and by a 
few formal ties, have created a reasonably workable system.” 

I am confident that the steps which have already been taken by the Eise: 
hower administration to repudiate chapter VI of the Habana Charter through 
our nonparticipation in the Trade Stabilization Commission will be repeated 
at the forthcoming session of the Economic and Social Council when, I sincerely 
hope, we will withdraw from any further participation in this group designed 
to implement chapter V of the rejected Habana Charter. 


TuE POSITION OF THE UNITED STATES WITH REGARD TO THE REPORT OF THE 
UNITED NATIONS Ap Hoc COMMITTEE ON RESTRICTIVE TRADE PRACTICES 


Remarks of Senator Thomas E. Martin, of Iowa, April 1, 1955 


On February 11 of this year I had the honor to address the Executives Club 
of Chicago on certain aspects of the United States foreign economic policy and 
the role of the United Nations in this area. You may find my remarks in the 
Congressional Record for February 18, page A10382. 

On that occasion I took the opportunity of reviewing the history of chapters \ 
and VI of the Habana Charter, which was never accepted by the United States 
Congress. Chapter VI provided for intergovernmental commodity agreements 
designed to stabilize the prices and trade in various commodities. Chapter V 
dealt with so-called restrictive business practices. Unfortunately, the entire 
charter is a product originally of our own State Department and the specific 
proposal to review restrictive business practices was sponsored in the United 
Nations by our Government under a former administration. 

Although the United States had not ratified the Habana Charter various organi- 
zations established within the framework of the United Nations had attempted to 
advance these concepts since 1947. Last year the United States took a firm stand 
in opposing the establishment of a Commission on International Commodity Trade 
to permanently implement the philosophy of chapter VI of this charter. When 
the Economic and Social Council voted to proceed with the organization of this 
Commission in spite of our objections, we declined to participate. During the 
course of my remarks I referred to our position in refusing to serve as a member 
of this Commission in these words: 

“T wish to commend the Secretary of State and his associates for this action 
I regard it as the first step in reversing some of the unfortunate economie trends 
within the United Nations which were originally promoted by our own Govern 
ment. 

“Our present able delegation to the Economic and Social Council, headed by the 
Honorable Preston Hotchkis, has had to devote a great deal of its efforts to combat 
proposals which originated in our own State Department many years ago. This 
is unfortunate as the Iron Curtain countries are presented with an opportunity to 
sow dissension among the free nations when it becomes necessary for us to cast 
votes in opposition to proposals sponsored by friendly countries in the United 
Nations. Yet, if we are to remain true to our own economic philosophy, we 
can take no other course. Our sins of the past have now returned to haunt us.” 

In the speech that I delivered to the Executives Club of Chicago in February I 
pointed out that the vitally important job of extricating us from these two 
Commissions was only half dene. We had removed ourselves from the Com- 
mission on International Commodity Trade but the problem presented by the 
report and recommendations of the Ad Hoc Committee on Restrictive Business 
Practices still persisted. My concluding paragraph summarized the situation in 
these words: 

“I am confident that the steps which have already been taken by the Eisen 
hower administration to repudiate chapter VI of the Habana Charter through 
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our nonparticipation in the Trade Stabilization Commission will be repeated ut 
the forthcoming session of the Economic and Social Council when, I sincerely 
hope, we will withdraw from any further participation in this group designed to 
implement chapter V of the rejected Habana Charter.” 

It now gives me great pleasure to be able to report that Secretary Dulles has 
instructed the United States representative to the United Nations Economic and 
Social Council, Mr. Preston Hotchkis, to clarify the United States position with 
regard to the report of the United Nations Ad Hoc Committee on Restrictiv: 
Business Practices. 

This statement is a clear-cut definition of our position and I am including it 
in my remarks for the benefit of my colleagues. It is gratifying that we are 
making such excellent progress in clarifying the position of our Government 
in the deliberations of the United Nations. 


PROPOSED MEMBERSHIP OF UNITED NATIONS IN ORGANIZATION OF TRADE COOPERATION 


Address by Thomas E. Martin, United States Senator from Iowa, June 20, 1955 


Mr. President, the President has asked the Congress to assent to United States 
membership in a new organization called the Organization for Trade Coopera- 
tion, which will administer the General Agreement on Tariffs and Trade known 
as the GATT. 

When the President’s message was delivered last April, I immediately sought 
clarification as to the differences in the aims and objectives of this new organiza- 
tion and the defunct International Trade Organization which would have come 
into being if the United States had taken the lead in ratifying the Habana 
Charter. I have made an exhaustive review of the Habana Charter and there 
has never been any doubt in my mind that its provisions were not in the best 
interests of the United States. Our economy has achieved its great strength 
because it has been dedicated to free-enterprise principles. We have shunned 
socialism and have endeavored to shape our policies so as to stimulate the 
imagination and the initiative of free citizens to produce the good things of 
life in a competitive climate. The Habana Charter discriminated against prvate 
enterprise in favor of those enterprises which were owned and operated by 
governments. It included provisions for intergovernmental commodity agree- 
ments and an elaborate code supposed to prevent restrictive business practices 
but only applicable to private firms and not to public enterprises. In effect it pro- 
posed world antitrust laws setting up machinery for complaints and prosecution 
without defining any substantive law. 

When the Habana Charter was rejected by the Congress, the Truman admin- 
istration proceeded to implement portions of the ITO concept through the United 
Nations. The Eisenhower administration, when it assumed office, inherited a 
difficult situation in that our Government had taken the lead in sponsoring agree- 
ments to handle restrictive business practices within the United Nations. We 
had also given encouragement to the concept of stabilizing commodity price levels 
through active participation in various U. N. study groups. My views on these 
problems are contained in the Congressional Record of February 18, 1955, page 
A1032, in which I discussed these two U. N. activities at length. 

I am now happy to be able to inform the Senate that the State Department, 
under its present able leadership, was able to persuade the Economic and Social 
Council to adopt a resolution on restrictive business practices without any dis 
sent, a remarkable achievement in itself, which disposes of the concepts inherited 
from chapter V of the Habana Charter. Mr. President, I ask unanimous consent 
that the resolution of the United Nations Economic and Social Council 
E/Res( XIX) /14 adopted Friday, May 26, be incorporated in my remarks at this 
point. 

(The resolution is as follows :) 


“RESTRICTED BUSINESS PRACTICES 


“United Nations Economie and Social Council, resumed 19th session, May 26, 
1955, item 12 


“The Economic and Social Council, 
“Having considered the reports prepared by the Secretary General and the 
Ad Hoe Committee on Restrictive Business Practices, and the comments trans 
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mitted by Governments, specialized agencies, intergovernmental organizations 
and nongovernmental organizations pursuant to Council resolutions 375 (XIII) 
and 487 (XVI), 

“Noting with satisfaction that these reports indicate that a number of Govern- 
ments have undertaken new measures, or strengthened existing measures, to 
prevent or control restrictive business practices or their harmful effects; and 
that there is a growing awareness of the fact that, even though the precise form 
or effect of restrictive business practices differs throughout the world, these prac- 
tices may have harmful effects upon economic development, employment, and 
international trade, 

“Recognizing that national action and international cooperation are needed 
in order to deal effectively with restrictive business practices affecting interna- 
tional trade, but taking into account the fact that internaional action in this field 
would not be effective without sufficient support by Member States. 

“1. Reajirms its continuing concern with the existence in international trade 
of restrictive business practices which have harmful effects on the attainment of 
higher standards of living, full employment, and conditions of economic and social 
progress and development ; 

“2. Urges Governments to continue the examination of restrictive business 
practices with a view to the adoption of laws, measures, and policies which will 
counteract such effects ; 

“3. Recommends to Member States to continue to communicate to the Sec- 
retary-General information concerning laws, measures, and policies adopted 
by them in respect to such restrictive business practices ; 

“4. Requests the Secretary-General : 

“(a) To circulate to Member States any further information received from 
Governments ; 

“(b) To circulate to Member States the views of appropriate intergovern- 
mental bodies and agencies in respect of this question ; 

“(c) To assist in making such arrangements—at the request of interested 
Governments—as may be appropriate to enable them to avail themselves of 
any opportunities to share the experience gained in countries having an estab- 
lished body of law and practices in this field ; 

‘(d) To suggest further consideration of the matter at a later session of the 
Council; and for this purpose, to continue to summarize information concerning 
restrictive practices in international trade and to prepare a bibliography on 
the nature of restrictive business practices and of their effect on economic de- 
velopment, employment, and international trade. 

“Resolution adopted at the 860th plenary meeting, 26 May 1955.” 


It will be noted that this resolution directs the attention of member govern- 
ments to strengthening their own domestic laws so as to deal with restrictive and 
monopolistic practices. Our Government in the debates took the position that 
before any elaborate international machinery could be established to deal with 
such a problem, there must first be some agreement on the substantive law of 
restrictive business practices by each member state. This highlights the con- 
flict which exists in all international forums in which we participate as our 
Government is dedicated to free enterprise economics and many other countries, 
including some of our allies, have adopted socialism in one form or another. 

Since the subject of restrictive business practices was to be discussed by the 
United Nations at its meeting in New York last month, the Secretary-General 
of the United Nations early this year asked member governments for their com- 
ments which would be helpful in the discussion of this subject. In reviewing 
the replies to the Secretary-General, I noted that several countries proposed 
that the GATT organization, which will be replaced by OTC, be given jurisdic- 
tion in this field. 

The comments from the Norwegian Government are most illuminating. Mr. 
President, I ask unanimous consent to insert in the record, the statement by 
Norway to the Secretary-General. 

(The statement is as follows:) 


“II. ComMMENTs FRoM GOVERNMENTS 
“COMMENTS OF NORWAY 


“The Norwegian Government agrees in general with the principles expressed 
in the |Report of the Ad Hoe Committee on Restrictive Business Practices] 
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(B/2380). It considers that the control of restrictive business practices in 
international trade should be carried out largely in accordance with the pro- 
visions contained in chapter V of the Habana Charter, possibly amended as 
proposed by the Ad Hoc Committee of the Economic and Social Council. 

“It is generally accepted that restrictive business practices in the form of 
international trusts and cartels adversely affect international trade and that 
such practices also in other respects would run contrary to the principles em- 
bodied in the Habana Charter. The contracting parties to GATT have as far as 
possible tried to incorporate these principles in the General Agreement on Tariff 
and Trade and the contracting parties have based themselves on these principles 
in their efforts to expand world trade. The Norwegian Government considers 
that the problem of controlling restrictive business practices affecting inter- 
national trade falls naturally within the scope of the contracting parties to 
GATT; and that the supervision of such provisions as may be agreed upon should 
consequently be placed within the competence of the contracting parties, which 
presumably would be in the most advantageous position to deal with the various 
questions of an international character having a direct bearing upon world 
trade. There exists a close interrelationship between restrictive business prac- 
tices and such other restrictive practices in international trade which GATT has 
been designed to counteract. Consequently, the control of restrictive business 
practices should be conceived as a natural and necessary part of those functions 
for which GATT presently is responsible. 

“The Norwegian Government does not consider it desirable to establish a 
separate organization to exercise the control of restrictive business practices. 

It considers that the provisions relating to restrictive business practices should 
be incorporated in GATT. Consequently, at the ninth session of the contracting 
parties the Norwegian Government together with the Danish and Swedish Gov- 
ernments suggested that the proposals of the ECOSOC Ad Hoe Committee should 
be taken as the basis for discussion at that session, with the exception of those 
articles proposed which related to the form of an organization in this field. The 
problems involved in connection with these latter articles were assumed to be 
settled by other provisions of GATT or by a special agreement on organizational 
matters in case the present machinery of GATT should be replaced by another 
form of organization. 

“The Norwegian Government reserves its right to submit further comments 
and proposals when the matter is considered by the Economie and Social Council 
or the contracting parties to GATT. However, it is the considered opinion of 
the Norwegian Government that the Economie and Social Council should trans- 
mit the question of restrictive business practices to the contracting parties to 
GATT for consideration as soon as possible.” 

Mr. President, the United States delegation was of course aware that many 
of the members of the Economic and Social Council wanted to assign control 
over restrictive business practices to the Organization for Trade Cooperation. 
It is quite apparent that the resolution which was adopted forecloses this action. 

I have been so fearful that some attempt might be made on the part of one of 
the countries in the United Nations to convert the Organization for Trade Co- 
operation into an organization similar to the International Trade Organization 
that I secured an official statement by the Department of State contrasting 
the terms of reference of these two organizations. Mr. President, I ask unanimous 
consent to include in the record at this point this statement which was prepared 
by the Department of State. 

(The statement is as follows :) 


“COMPARISON OF THE INTERNATIONAL TRADE ORGANIZATION WITH THE 
ORGANIZATION FOR TRADE COOPERATION 


“This memorandum supplements the memorandum entitled ‘Comparison of the 
ITO Charter and the General Agreement on Tariffs and Trade,’ dated April 18, 
1955. It is submitted in response to a request for a comparison of the scope and 
powers of the defunct International Trade Organization with those of the 
proposed Organization for Trade Cooperation. 

“The ITO would have been empowered to deal with a wide area of foreign 
economic policy in addition to commercial policy. Its charter contemplated pro- 
cedures looking toward the prevention of restrictive business practices having 
a harmful effect on the expansion of production and trade; called upon mem- 
bers to take internal measures designed to maintain full and productive employ- 
ment within their own territories; called upon members to eliminate unfair 
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labor conditions; established procedures and criteria for conclusion of inter- 
governmental commodity agreements; and provided for extensive measures for 
cooperation for economic development and reconstructin. All of these activities 
would have been administered by the ITO. 

“The agreement on the OTC, on the other hand, limits its administrative func- 
tions to the field of commercial policy, and there is thus excluded from it all the 
other broad areas covered by the ITO. The OTC is primarily responsible for 
administering the GATT. It may also sponsor international negotiations in the 
trade field and serve as an intergovernmental forum where members may discuss 
and seek solution of other questions relating to international trade. Not covered 
by the agreement on the OTC would be the administration of agreements relating 
to such provisions of the ITO draft charter as were concerned with cartels, 
full employment, fair labor standards, commodity agreements, or economir 
development measures other than such measures relating to commercial policy 
matters.” 

Let me emphasize particularly this portion of the statement by the Department 
which from my standpoint is crucial: 

“Not covered by the agreement on the OTC would be the administration of 
agreements relating to such provisions of the ITO draft charter as were concerned 
with cartels, full employment, fair labor standards, commodity agreements, or 
economic developinent measures other than such measures relating to Commer 
cial policy matters.” 

I am completely satisfied with the intent and purposes of the Department in 
regard to these aspects of the charter for the proposed OTC. 

I now wish to discuss OTC in relation to its avowed purpose, namely, the ad 
ministering of the General Agreement on Tariffs and Trade. Our country has 
always adhered in its dealings with other nations to a most-favored-nation 
policy. In other words, Mr. President, any concessions we granted to one 
friendly foreign country we granted to all, assuming that we in turn received 
similar treatment. Any other policy would be disastrous in terms of an effective 
foreign or commercial policy. Since 1954 we have negotiated numerous trade 
agreements in which we have made tariff concessions to a particular country in 
return for other concessions granted to us. Our concessions were then genera! 
ized under the most-favored nations clause to all of the countries with whom we 
had friendly relations. Finally we participated in a master agreement which 
became known as the General Agreement on Tariffs and Trade in which all of 
these reductions were crystallized into one master document. 

During this entire period the United States has not resorted to forms of trade 
discrimination such as multiple currencies, exchange controls, import licenses, 
etc. Imports into the United States are limited only by the tariff except for a 
few products where quota provisions apply under our agricultural program 
Other countries have resorted to a multiplicity of currency restrictions, licens 
ing and quantitative controls which have in many cases nullified the advantages 
we were to gain through reciprocal trade negotiations. The purpose of OTC 
is to prevent these new impediments to trade and to protect the advantages we 
have secured by our concessions. Inasmuch as the Congress has extended the 
trade-agreements program for 3 more years, we have everything to gain and 
nothing to lose through participating in OTC provided that OTC does not stray 
from its present objectives. 

Mr. President, I have no doubt whatsoever that the present administration 
means exactly what it said in the statement explaining the difference between 
the Organization for Trade Cooperation and the defunct International Trade 
Organization. However, the OTC agreement provides in part 4, article 16, that: 

“Amendments to this agreement shall become effective, in respect of those 
members which accept them, upon acceptance by two-thirds of the members of 
the Organization and thereafter in respect of each other member upon acceptance 
by it.” 

I have no fear that this administration would ever accept an amendment to 
the OTC agreement that would compromise its stated position. Unfortunately, 
some future administration may not be so dedicated to these principles. There- 
fore I shall support United States participation in OTC provided the resolution, 
which I know we shall adopt, contains a reservation that any new obligation to 
be imposed upon the United States as an amendment to this agreement can only 
be accepted by the United States with the concurrence of the Congress. Mr. 
lresident, with this one reservation I feel that we should wholeheartedly sup- 
port the President in his effort to secure the maximum expansion of world trade 
which the Congress approved in its adoption of H. R. 1. 
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President Eisenhower and the able team he has assembled in the Department 
»f State merit the confidence of all those who believe in the ultimate triumph of 
free-enterprise economics. 


WorLp Economic SYSTEM AND VIRTUES OF FREE ENTERPRISE SYSTEM 


Thomas E. Martin, United States Senator from Iowa, July 29, 1955 


Mr. President, the Honorable John C. Baker, the new United States repre- 
sentative to the United Nations Economic and Social Council, made a most sig- 
nificant address when he reviewed the world economic situation before the United 
Nations Economie and Social Council on Wednesday, July 13. 

The United Nations provides a forum in which we can sell the virtues of our 
free-enterprise economic system to other countries. This can only be accom- 
plished when the administration in power is dedicated to the advancement of 
our economic system. President Eisenhower, Secretary Dulles, and Dr. Baker 
are working with a singleness of purpose in presenting the facts about our 
economy to the other countries of the world. Dr. Baker said: 

“A most significant aspect of our economy during the period of economic re- 
adjustment was the maintenance and even some increase in the level of personal 
incomes; this, together with the fact that most of our families enjoy relatively 
high incomes, helped to maintain consumer demand. In this connection, a recent 
study by a leading private research foundation points out that: ‘Of all the great 
industrial nations, the one that clings most tenaciously to private capitalism has 
‘ome closest to the socialist goal of providing abundance for all.’” 

Mr. President, this statement was the subject for comment by the Russian 
delegate, Mr. P. N. Kumykin. The Russians find it difficult to accept the 
truth familiar to all of us that our economic system provides the greatest well- 
being for the average citizen. If international tensions are relaxed as a result of 
the Big Four Conference at Geneva, and the burden of taxation can be reduced, 
then American free enterprise will demonstrate an even greater capacity to 
advance the well-being of all of our citizens. 

Mr. President, on July 7 I reviewed some of the recommendations by Dr. 
Milton S. Bisenhower in his report to his brother, our great President, on his 
survey of Latin America during the latter part of 1953. I said: 

“Ambassador Eisenhower’s understanding of free enterprise economic prin- 
ciples impresses me greatly. His report included the following significant state- 
ment, with which I heartily concur. He said: 

“*T feel impelled to express the view that the greatest contribution which the 
United States can make to the well-being of the world as a whole is the mainte- 
nance of a high level of economic activity in this country at relatively stable 
prices.’ ”’ 

Mr. President, Dr. Baker in his address to the Council expressed the identical 
philosophy. He said: 

“Mr. President, the American people are more and more aware that their 
future is intimately affected by the economic events taking place in other lands 
and on other continents. Other speakers have referred to the importance 
for their countries of economic developments in the United States. If I were 
to be asked to sum up the economic philosophy of the United States in this inter- 
dependent world, I would say: (1) That the United States can make its best 
contribution to world economic stability by maintaining a high level of economic 
activity at home; and (2) that the United States has a positive and deeply rooted 
interest in the economic well-being of the free world.” 

The optimistic forecast for the economy of the free world in Dr. Baker’s 
statement disturbed the Russians. Mr. Kumykin, their delegate, in his comment 
on the world economic situation referred to an article by the editor of the 
Journal of Commerce, Mr. Luedicke, which was reprinted in the Commercial 
and Financial Chronicle, forecasting a downward trend in the United States 
economy during the second half of 1955. There can be no question that the 
high level of economic activity which we enjoy and which is based on the people’s 
confidence in the Eisenhower administration has been one of the assets which 
permitted the free world to negotiate from strength rather than weakness at the 
Big Four Conference in Geneva. Mr. President, this comment by the Russian 
delegate on the Journal of Commerce article supports my thesis that every- 
thing we say and do in this country is carefully scrutinized by the leaders in 
Soviet Russia. It emphasizes the need for unity in supporting the President 
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and the principles of our free enterprise economy. The old-fashioned campaign 
oratory with demagogic appeals for votes is a luxury we cannot afford at this 
historic juncture. 

Mr. President, I ask unanimous consent that Dr. Baker’s entire statement be 
printed in the record at this point as a part of my remarks. 
(The statement is as follows :) 


“STATEMENT ON Wortp Economic SITUATION 


“By John C. Baker, United States Representative to the United Nations Economic 
and Social Council, July 13, 1955 


“Mr. President, those of us who did not have the good fortune to participate 
directly had the pleasure of following through press and radio the ceremonies 
at San Francisco reviewing the work of the United Nations during these past 
10 years. There, most of the participants were naturally concerned with political 
matters—with the successes and failures of the United Nations in keeping the 
peace. But what of the success or failure of the United Nations in the eco- 
nomic field, in its efforts to assist our peoples to make this an easier, a happier, 
and a more secure world? Are the efforts being devoted to this task really 
producing results, or is this organization leaving its mark only in the form of 
debates and reports? If so, sterile, indeed, are our efforts. Let us, therefore, 
take a quick look at the record of the United Nations and its specialized agencies 
in the economic field. 

“The task of building a better world has gone forward, even while we have 
not been able to achieve the genuine peace which we hoped for at the end of 
World War II. The work and achievements of the United Nations and of such 
agencies as the International Bank, the World Health Organization, and the 
ood and Agriculture Organization represent contributions to human progress 
the world over. 

“While it is impossible to measure the total impact of their contribution, it is 
clear that here is a new and vital force on the international economic scene— 
the peoples of many lands working alongside each other to grow more food, to 
bring power and transport to far corners of the earth, to stimulate increased 
productivity, to encourage trade and international investment. Here is an eco- 
nomic force whose instruments, if wisely used, can help us advance together 
toward better standards of living. 

“During these past 10 years, most of us have been concerned with repairing 
the havoe of war and with accelerating the economic development of under- 
developed countries. In 1945 many areas of the world, often ones which were 
great centers of population and industry, were in tragic ruin; international 
economic relationships were disrupted; wartime restrictions seriously inhibited 
individual initiative. Large areas of the world were indeed on the verge of eco- 
nomic collapse. 

“By 1955, however, the world picture had changed. In the free world, which 
is the only part of which we can speak with knowledge, the economic skies are 
as bright or brighter than they have been in the memory of a generation. Recon- 
struction has been virtually completed; monetary stability has been largely 
restored; production far exceeds prewar levels: and real incomes are on the 
upgrade in many countries. And finally, the widespread controls which tended 
to stifle individual enterprise are being progressively dismantled. 

“In the underdeveloped areas, complex and difficult problems remain to be 
dealt with. Nevertheless, substantial gains are being made even in these areas. 
Indeed, I know of no other decade in history which shows a rate of development 
in these countries comparable with that since 1945. What formerly took cen- 
turies to achieve is now being accomplished in decades or less. 

“Thus, on this 10th anniversary of the United Nations and of the Economic 
and Social Council, we can look back with great satisfaction at the world’s eco- 
nomic progress. It is remarkable that we have been able to accomplish so much 
in the face of the tremendous burdens inherited from previous wars, as well as 
those we have had to assume to prevent future wars. Surely, we can look for- 
ward with confidence to even greater economic improvement for all peoples, par- 
ticularly if we can banish the threat of war from the face of the earth. 

“Peoples everywhere urgently desire economic improvement, and this demand 
must now be taken into account by all countries. Since this desire is world- 
wide, the United Nations and its associated bodies must provide an essential 
meeting ground, where together we can work to fulfill these just aspirations. 
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“May I now turn from this brief contrast of the present world economic situa- 
tion with that of 10 years ago to a closer examination of the economic develop- 
ments during the past 18 months. 

“In 1954 and the early part of 1955, most industrial countries enjoyed a 
state of full or nearly full employment. This bright picture in employment was 
generally associated with an equally bright picture in the wage earners’ levels 
of living. In many of these countries workers were enjoying a rising share of the 
benefits of increased production. 

“Economic readjustments in the United States, following the end of hostilities 
in Korea, did not, as some had feared, produce substantial changes. Instead, 
they proved to be hardly more than a brief interruption to the remarkable 
economic growth enjoyed by our free enterprise economy since the war. Further- 
more, this interruption did not have the unfavorable repercussions on the rest 
of the free world that many people had previously believed must necessarily 
follow. 

“Western Europe continued to demonstrate its growing economic strength 
by lifting its industrial production 8 percent above that of 1953. In Latin 
America, generally, production continued to increase and the foundations for 
further industrial and agricultural expansion continued to be laid. There, as 
also in Asia and many parts of Africa, development programs were reaching the 
point where tangible returns could be expected. Improvement in these latter 
regions was substantial in various directions—notably in food production— 
and several countries made marked advances in manufacturing industry. We 
have still to see the full impact of these development programs in view of the 
basic and long-term nature of so many of the projects. 

“During 1954, the volume of international trade reached new record levels. 
Also, the world generally continued to move toward a healthier pattern of trade, 
due in large part to the continued growth of production in Western Europe. 
The overwhelming dependence of the free world on the United States as a source 
of imports and as a market for many exports, which characterized the early 
postwar years, was further reduced. The monetary reserves of countries other 
than the United States continued to increase, reaching $25 billion by the end of 
1954, compared with a little over $15 billion 5 years earlier. 

“There were, of course, fluctuations during 1954 in the prices of certain food- 
stuffs. But in contrast to the steep rise and subsequent decline associated with 
the Korean war, the average price index for primary commodities continued 
fairly stable. 

“While various individual countries had their problems, the general balance- 
of-payments situation continued to improve to the point where there was, in the 
words of the World Economic Review, ‘a growing tendency to dismantle parts 
of the machinery of international trade controls on which most nondollar na- 
tions have had to rely up to now for protection of their balance of payments.’ 

“In general, the situation with respect to internal financial and price stability 
continued to improve. While in some areas inflationary forces have not yet 
been brought fully under control, many countries showed greater readiness 
to promote stability by wise use of the powerful instruments of monetary and 
fiscal policy. 

“Now I should like to deal with recent developments in my country in some- 
what more detail. 

“During last year’s debate on the world economic situation, the United States 
representative analyzed the forces operating in our economy during 1953 and 
the early part of 1954, which resulted in a heavy decline in defense and inven- 
tory spending with its attendant impact on production, employment, imports, 
and other phases of our economy. 

“By the spring of 1954, these readjustments had run their course and for the 
next few months our economy moved on an even keel. The index of production 
remained steady and prices held fairly firm. Then, the forces making for further 
growth asserted themselves and gathered strength. The slack created by the 
cuts in defense expenditures and liquidation of inventory was taken up by in- 
creased expenditures in other directions, particularly for consumers’ goods and 
housing. 

“The Federal Government and the Federal Reserve System took steps to pro- 
mote expansion. Fiscal and monetary policy was used to stimulate consumers, 
business firms, and State and local authorities to increase their expenditures. 
Taxes were cut early in the year and legislation providing for increased social- 
security payments became effective toward the end of 1954. Federal Reserve 
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banks lowered their rediscount rates and reduced reserve requirements for mem- 
ber banks. Residential construction was encouraged and mortgage financing 
was made available on more liberal terms. 

“A yigorous demand for new automobiles, along with the growing require- 
ments of the construction industry, helped to spread the recovery into almost 
all segments of our economy. 

‘A most significant aspect of our economy during the period of economic 
readjustment was the maintenance and even some increase in the level of 
personal incomes; this, together with the fact that most of our families enjoy 
relatively high incomes, helped to maintain consumer demand. In this con- 
nection, a recent study by a leading private research foundation points out 
that: “Of all the great industrial nations, the one that clings most tenaciously 
to private capitalism has come closest to the Socialist goal of providing abun- 
dance for all.” 

“During the past 6 months business activity has been advancing on every 
front. New production records have been achieved in many industries. Our gross 
national production is now moving to new peaks. 

“As to the course of business activity during the next 6 or 12 months, most 
responsible opinion in the United States looks toward the immediate future with 
confidence. The base of our business expansion has now become so broad that, 
even should some decline develop in particular industries, it should have a 
smaller impact on total economic activity than otherwise would be the case. 

“Furthermore, many manufacturers who had previously planned to reduce 
investment in new plant and equipment below the 1954 level now expect to 
increase this investment. It is noteworthy, for example, that the iron and steel 
industry which plays so important a role in the economy of many industrialized 
nations has decided in the United States to increase its capital expenditures in 
1955 above the 1954 level. 

“As regards the long-term prospects for our economy, I have no hesitation in 
expressing the greatest confidence. The factors which warrant this confidence 
were discussed by my predecessor in his statement on the world economic situa- 
tion in this Council a year ago. I need only recall that they include a rapid 
growth of population; long-term need for large amounts of basic construction 
in such areas as transportation, housing, and education; the potentialities of 
our expanding programs of scientific and industrial research ; the high quality of 
our business and labor leadership, the incentives of our free enterprise system 
and the readiness of our Government to encourage and support individual initi- 
ative; and, the embodiment of all these elements in a continued rise of pro- 
ductivity. The prospect ahead is more than a vision of our economists. It is the 
basis on which business firms everywhere are confidently planning for the future. 

“Mr. President, the American people are more and more aware that their future 
is intimately affected by the economic events taking place in other lands and 
on other continents. Other speakers have referred to the importance for their 
countries of economic developments in the United States. If I were to be asked 
to sum up the economic philosophy of the United States in this interdependent 
world, I would say: 

“One, that the United States can make its best contribution to world economic 
stability by maintaining a high level of economic activity at home; and 

“Two, that the United States has a positive and deeply rooted interest in the 
economic well-being of the free world. 

“These are the guides in the simultaneous pursuit of our national interest and 
the discharge of our international responsibilities. These are the bases on which 
the United States has erected its programs for economic expansion at home, for 
closer international economic relations through trade and investment, and for 
assistance to underdeveloped countries. 

“At home our objective is a dynamic one—the promotion of the steady growth 
of our economy. The elements of the administration’s program designed to 
encourage continued economic growth were set forth in the economic report by 
the President to Congress in January of this year. The list of measures proposed 
is too long to recapitulate here, but it is included in our reply to the Secretary 
General's questionnaire on full employment. 

“The major elements of our foreign economic program, designed to stimulate 
economic growth in the free world, are, I am sure, well known to all of you— 
a 3-year extension, now enacted into law, of the authority of the President to 
negotiate reciprocal tariff reductions with other countries; the proposal to join 
the Organization for Trade Cooperation to administer the provisions of the 
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GATT; further simplification of our customs procedures; measures designed to 
stimulate the flow of international private investment, including proposed United 
States membership in the International Finance Corporation; encouragement of 
travel abroad by Americans; a program of United States participation in overseas 
trade fairs; continued participation in programs of technical assistance ; greater 
use of the Export-Import Bank to finance sound development projects when 
financing by private capital or the International Bank is not available: and 
continued cooperation in the economic development of underdeveloped countries. 

“These, then, are the major elements of our program of action in the economic 
field. All of them are intended to contribute either toward maintaining pros 
perity at home or to the stability and expansion of the world economy generally. 
We believe that taken together they can make a substantial contribution toward 
meeting our common problems. 

“The people of the United States would rejoice if a lessening of international 
tension should make it possible to turn additional resources from defense to 
paceful consumption and development. Obviously, reduction of armaments 
cannot be carried very far as a unilateral process. It can only be advanced by 
eollective arrangements in which the participating nations have full confidence. 
We have already made many efforts to promote such arrangements and we will 
continue to explore every avenue that may lead toward a more peaceful world. 

“President Eisenhower himself gave this assurance less than a month ago when, 
at San Francisco, he declared: 

“The United States will leave no stone unturned to work for peace. We 
shall reject no method, however novel, that holds our only hope, however faint, 
for a just and lasting peace. 

“International disarmament would bring substantial benefits to all our peoples. 
Resources now devoted to multiplying weapons of destruction could be channeled 
into activities for economic well-being. In this better world, mankind could 
move forward with new vigor to loftier cultural and spiritual levels as well as to 
higher living standards. 

“In no field is the contrast between the potentialities of resources devoted to 
instruments of warfare and resources devoted to peaceful uses, more striking 
than in the field of atomic energy. It is not my purpose to enlarge here on the 
horrors of atomic warfare. They are well recognized everywhere. As to the 
peaceful use of atomic energy, however, let me remind you of the prospects as 
outlined by President Eisenhower in an address delivered on June 11. I quote: 

“The extent of the economic and industrial changes that we can anticipate 
is indicated by estimates that world sources of uranium potentially available 
contain as high as 20 times the energy of the world’s known reserves of coal, 
petroleum, and natural gas combined. And power is only one of the results of 
nuclear fission. Many engineers and scientists believe that radiation and radio 
active isotopes may provide even greater peacetime benefit. They are already 
opening new horizons in medicine, agriculture, and industrial processes.’ 

“Within a few days the representatives of many nations will convene in these 
very halls to discuss the distance we have come, the road we may be traveling, 
and the technological and economic problems involved in applying atomic energy 
in its manifold peaceful uses. As this conference undoubtedly will attest, many 
countries are conducting research and development work in this field which is 
likely to become increasingly fruitful. Of particular interest, in the light of our 
discussions in this Council, is the opinion of experts that, for sometime to come, 
the advantages of atomic power will probably be greatest to countries which do 
not possess the resources for producing relatively cheap electric power by con- 
ventional means. 

“In his address of June 11, President Eisenhower outlined the steps the United 
States is taking to promote the development of nuclear energy for the general 
benefit of mankind. He proposed to offer research reactors to the people of 
free nations who can use them to acquire the skills and knowledge essential to 
peaceful atomic progress. He also proposed, within prudent security considera- 
tions, to make available to the peoples of such friendly nations as are prepared 
to invest their own funds in power reactors, access to and training in the tech- 
nology of construction and operation for peaceful purposes. 

“In the meantime, we are doing our utmost to insure that an international 
atomic energy agency will be an operating institution as soon as possible, and 
we sincerely hope that the Soviet Union will eventually decide to participate in it. 

“The purposes of this proposed agency would be closely related to those of the 
United Nations, primarily the Economic and Social Council. We hope that; if 
and when it is established, this relationship will be formally recognized in 
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its statues. Advancement in the application of the enormous potential of atomic 
energy to peaceful uses will require the solution of many technological and 
economic problems. Progress in finding sound solutions to these problems can 
be promoted through effective international cooperation in the exchange of 
knowledge and information, training in the necessary skills, and intelligent plan- 
ning in the use of resources. The framework for this international effort is 
rapidly being established. The United Nations, with this Council as its principal 
coordinating body in the economic and social field, will have a vital role in that 
effort. 

“Meanwhile, the United States has entered into a number of bilateral agree- 
ments, and is negotiating more, under which other nations will participate with 
us in the task of promoting peaceful atomic development. 

“Mr. President, it is clear that in my country, and indeed in most parts of 
the free world, the economic outlook is brighter than ever before and that the 
world is full of hopes for the future. These hopes may involve different objec- 
tives for our various countries. But there is one objective which, under the 
Charter of the United Nations, should be the goal of all of us—to banish force 
and the threat of force as an instrument of national policy. Let us then, as 
members of the United Nations, vie with one another not in the arts of war, but 
in the ways of peace, in building a world of expanding freedom and increased 
well-being for all mankind.” 

Mr. President, on several previous occasions I have addressed the Senate on 
the efforts being made by certain countries within the United Nations to imple- 
ment portions of the Habana Charter for an international trade organization. 
You will recall the Congress was asked to approve the Habana Charter by Presi- 
dent Truman in 1949. The House Committee on Foreign Affairs conducted 
hearings in the spring of 1950, but made no report. Late in 1950, President 
Truman announced that he would not ask the 82d Congress to again consider the 
Habana Charter. Mr. President, it is significant that the Soviet Union was not 
a signatory to the Habana Charter. Yet on Thursday, July 14, the Russian 
delegate to the United Nations Economic and Social Council, Mr. Pavel Nikolaye- 
vitch Kumykin, announced that the U. S. S. R. was ready to join the nonexistent 
International Trade Organization. He introduced resolution No. E/L. 677 which 
reads as follows: 

“The Economic and Social Council, 

“observing, that the Charter of the International Trade Organization drawn 
up in Havana has not so far been brought into operation ; 

“considering the increasing need for setting up within the framework of the 
United Nations an international organization which would facilitate the develop- 
ment of international trade relations and thereby raise the level of living of the 
peoples and mitigate the tension in international relations ; 

“invites the governments of States Members of the United Nations to ratify 
the Charter of the International Trade Organization as soon as possible and 
requests the Secretary-General to take appropriate steps for calling the first 
regular session of that Organization.” 

Mr. President, this action by the Soviet Government once again emphasizes 
the importance of the stand whith this administration has adopted in rejecting 
membership on the Commission on International Commodity Trade designed to 
implement chapter VI of the Habana Charter, and in rejecting the report of the 
Ad Hoe Committee on Restrictive Business Practices which was designed to 
implement chapter V of the Habana Charter. The Congress and the adminis- 
tration have both made it clear that this country is dedicated to furthering eco- 
nomic advancement through the development of free, competitive private enter- 
prise. Congressional approval of the Organization for Trade Cooperation will 
make it impossible for the Russians to appear to be cooperating with the West 
by advancing the formation of an organization which would never be acceptable 
to the United States. They can then show their good faith by joining the Organi- 
zation for Trade Cooperation and assume, of course, the obligations which such 
membership entails. 

Mr. President, in my remarks of June 20 on the subject of the OTC, I said: 

“T have no fear that this administration would ever accept an amendment to 
the OTC agreement that would compromise its stated position. Unfortunately, 
some future administration may not be so dedicated to these principles. There- 
fore, I shall support United States participation in OTC provided the resolution, 
which I know we shall adopt, contains a reservation that any new obligation to be 
imposed upon the United States as an amendment to this agreement can only be 
accepted by the United States with the concurrence of the Congress.” 
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The introduction of this resolution by the Russians makes my reservation abso- 
iutely necessary if we are to protect the economy of the United States. We are 
making progress, Mr. President, and I again commend the Secretary of State 
for the fine work by our delegation to the 20th session of the Council. 


The Cuamrman. Mr. Lawrence S. Apsey has requested permission 
to submit a statement for inclusion in the record, and that will be 
included at the conclusion of this morning’s testimony. 

(The prepared statement of Lawrence S. Apsey is as follows :) 


My name is Lawrence S. Apsey and I reside in Hastings on Hudson, N. Y. I 
am at present general attorney for Celanese Corporation of America, but I do 
not represent my employer in making this statement, which expresses merely my 
personal views. I am a member of the antitrust section of the American Bar 
Association and have just completed a 3-year term as a member of the committee 
on trade regulation and trademarks of the Association of the Bar of the City of 
New York, in which capacity I made a special study of the report of the Ad Hoc 
Committee on Restrictive Business Practices of the Economic and Social Council 
of the United Nations. For several years prior to 1946, I was a special assistant 
to the Attorney General of the United States and from 19438 to 1946 was in 
charge of the New York office of the Antitrust Division of the Department of 
Justice. Since 1946 I have been general attorney of two large manufacturing 
companies marketing their products in domestic and foreign commerce. 

I first became interested in foreign cartels and their effect on the United States 
economy as a result of my work as chief of the Government staff in charge of 
the appeal of the antitrust suit against the Aluminum Company of America. In 
that appeal, the Government succeeded in overturning the district court’s decision 
in favor of Alcoa and obtaining an adjudication that Alcoa was an illegal 
monopoly. The Aluminum case was only one of a long list of antitrust suits 
involving international cartel arrangements affecting the world supply and 
price of basic commodities and thereby directly restraining the free play of supply 
and demand in the United States. Since unreasonable restraints imposed by 
foreign conspiracy upon the foreign and interstate commerce of the United 
States are in violation of the Sherman Act, our courts have attempted to enjoin 
such activities when they could get jurisdiction over the parties. While such 
action is clearly essential to protect our domestic economy, it has had two 
undesirable results. Because United States companies, parties to such cartels, 
are subject to the jurisdiction of our courts, these companies have had to bear 
the brunt of the decrees and have been hampered in competition with foreign 
companies which are often beyond the reach of enforcement procedures. In 
exceptional cases where decrees of our courts have been directed against foreign 
conspirators, this has resulted in resentment in foreign countries and the charge 
that our courts are attempting to exercise extraterritorial jurisdiction. 

Recognizing this situation, our State Department, from the inception of the 
United Nations, labored continuously until last May to establish a system of 
international cooperation curbing world cartels. It was thought that if a sub- 
stantial percentage of the commercial nations of the world could be led to see 
the harmful effect of restrictive business practices on international trade, a 
worldwide system of enforcement could gradually be built up which would tend 
to mitigate the relative disadvantage imposed on United States companies by the 
Sherman Act and to protect our economy from the effect of world production 
quotas and price fixing. These efforts resulted in a study of the problem by 
the Economie and Social Council of the United Nations through its Ad Hoc 
Committee on Restrictive Business Practices which submitted a draft of articles 
of agreement covering this subject to the meeting of the Economie and Social 
Council in July 1953. 

Soon after the issuance of the report of the ad hoc committee, it was subjected 
to vigorous attack in the United States. These attacks, which included a report 
of the committee on international restrictive business practices of the section on 
antitrust law of the American Bar Association (which, incidentally, was not 
submitted to the members of the section), resulted in a resolution of the house 
of delegates of the American Bar Association hostile to the proposal. They also 
resulted in a reversal of the policy which the State Department had followed 
for a decade of trying to work out an international organization to deal with 
this problem. The United States representative, the Honorable Preston Hotch- 
kiss, told the Economic and Social Council that the United States did not believe 
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that a proposal of the nature set forth in the report of the ad hoc committee 
should be adopted but that the United States would continue to cooperate with 
other governments in dealing with the problem. This opposition had the effect 
of defeating the proposal in the Council, despite the fact that Sweden, Belgium, 
France, Norway, and Pakistan had indicated support of the general principles 
of the proposal, that the United Kingdom, Sweden, Norway, France, the Philip- 
pines, Hire, and the Huropean Coal and Steel Community had recently adopted 
legislation strengthening their antitrust laws and new or additional legislation 
was being sought by the Government in France, Denmark, the Netherlands, 
Finland, Belgium, Yugoslavia, and the Union of South Africa. 

The Council did, however, pass a resolution recognizing that national action 
and international cooperation are needed to deal with the problem and requesting 
that the Secretary General suggest further consideration of the matter at a later 
session of the Council. Consequently, it is believed that the issue is still alive 
and that the United States should resume its agitation for an international! 
solution of the problem. Indeed, no other course seems feasible unless the United 
States is prepared to concede that protection of the American economy by the 
Sherman Act should yield to the pressures of international cartels, 

International control of the problem would be so much more advantageous to 
American industry than unilateral Sherman Act enforcement against foreign 
operations, that the opposition to the ad hoe committee’s proposal seems to 
represent an attack on the general principle of control. The attack is imple- 
mented by an appeal to isolationism and prejudices against international organ 
ization. 

POINTS RAISED BY AMERICAN BAR ASSOCIATION COMMITTEE 


It seems desirable to examine the principal points relied on by the committee 
on international restrictive business practices of the American Bar Association’s 
section of antitrust law, in recommending that the United States should oppose 
the agreement. 


Visconception of nature and function of Organization 


fhe report of the American Bar Association’s committee states that the basi 
proposal of the ad hoc committee is to establish, presumably by treaty, “an inves 
tigutive and regulatory tribunal, roughly patterned after the Federal Trade 
Commission of the United States, with jurisdiction over practices deemed by it 
to restrain competition in international trade.” This is a complete misconception 
of the nature of the proposed Organization, which is clearly not a tribunal and 
has no regulatory power. It will not conduct judicial investigations nor ente: 
decrees or orders of any kind. 

it investigates only information supplied by member governments, and while 
it can accord a hearing to commercial enterprises after the investigation, it 
cannot on the basis of such hearing take any action to convict such enterprises 
or to order them to do anything. It merely refers the matter with its recom- 
mendations to the governments concerned, which thereupon will start antitrust 
proceedings or such other proceedings as their legal systems contemplate for the 
purpose of terminating the alleged restrictive practices. At this point, at least 
in the United States, the accused enterprise, in proving its innocence, has the 
protection of every right guaranteed by our law and Constitution. It is clear 
that the powers and functions of the Organization are entirely different from 
those of the Federal Trade Commission. 


Failure to ratify Habana Charter 


The ABA committee’s report emphasizes the fact that the ad hoe committee's 
report is based on principles in chapter V of the Habana Charter and that this 
charter was never ratified by the United States. It is well known that the 
reason for the rejection of the Habana Charter by the Senate was based on the 
tariff implications of the International Trade Organization and not on the 
contents of chapter V. 


Alleged discrimination against private and in favor of public enterprises 

The ABA report states that the ad hoc committee’s proposals are ineffective 
to accomplish the elimination of international restrictive practices because they 
discriminate against private and in favor of public enterprises. One basis for 
this assertion is the proviso of article 3 (1) that in the case of complaints against 
public commercial enterprises acting independently of any other enterprise such 
complaints may be presented only by a member on its own behalf and only if 
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the member has resorted to consultation procedure. In the case of complaints 
against private commercial enterprises, a member can make complaints on behalf 
of any affected person within its jurisdiction (art. 3 (1)) and before filing com- 
plaint “may consult other members” (art. 2). These differences in procedure 
are obviously necessitated in order to prevent individuals from interfering with 
national policy and do not seem to give any substantial advantage to public over 
private commercial enterprises. It is hard to see that any discrimination exists, 
but, if it does, it is necessitated by the requirements of international diplomatic 
relations and certainly has no substantial tendency to destroy the effectiveness 
of the draft articles to curb international restrictive practices. 

The other ground for the above allegation is the proviso of article 5 (8) that 
any member may withhold information which “it considers is not essential to 
the Organization in conducting an adequate investigation and which, if disclosed, 
would substantially damage the legitimate business interests of a commercial 
enterprise.” I understand that this clause was inserted at the request of the 
United States in order to avoid requests by Socialist or Communist countries 
for frivolous information for propaganda purposes or for information relating to 
trade secrets and the like. The use of the word “legitimate” should exclude 
application of the clause where the damage would result from the prevention 
of restrictive business practices. However, I am inclined to agree that this 
proviso is undesirable. It might be the basis of a recommendation that the 
agreement be modified with respect to this proviso, but is certainly not important 
enough to justify rejection of the entire proposal. 


\pplication only to countries having comprehensive systems of antitrust law 

The ABA report states that the proposal is further ineffective to accomplish 
its purpose because it applies only to those countries having comprehensive 
systems of antitrust law. In fact, it applies to all signatory members and article 
5 (1) obligates such members “to take all possible measures by legislation or 
otherwise in accordance with its constitution or system of law and economic 
organization to insure, within its jurisdiction, that enterprises do not engage 
in the forbidden practices.” This imposes on members the obligation to adopt 
legislation to conform with the treaty where it does not already exist. If it 
should happen that signatory countries did not adopt the necessary or sufficiently 
comprehensive systems of antitrust law to be able to follow up the recommenda- 
tions of the Organization effectively, the situation would be no worse than at 
present. American enterprises are now subject to the stringent regulation of 
the Sherman Act with respect to foreign commerce, and every nation which is 
encouraged to strengthen its own antitrust laws improves the position of the 
United States by just so much. The mere prospect of the international adoption 
of these proposals seems to have resulted in a strengthening of antitrust laws 
abroad, as noted above. It may be expected that the actual adoption of such 
a treaty would have a much greater stimulating effect in encouraging the adop- 
tion of antitrust legislation in other countries. 

The ABA committee also states that countries having comprehensive antitrust 
systems will impose all of the requirements of the proposed agreement on their 
own commercial enterprises, whereas countries not having sufficient legislation 
will not do so. From this they conclude that enterprises of countries not having 
such laws will derive a very real competitive advantage. The obligation of sig- 
natory members to adopt adequate laws and procedures has been noted above, 
as well as the fact that nationals of countries with inadequate antitrust laws 
will derive no competitive advantage that they do not already have today. 


\lleged lack of procedural safeguards and danger of decisions inconsistent with 
a free enterprise system 

Another reason given for the alleged ineffectiveness of the agreement is that 
there is a total lack of procedural safeguards and that decisions may be framed 
against a background of laws and customs wholly inconsistent with a free enter- 
prise system. If by “procedural safeguards” the ABA committee was thinking 
of constitutional safeguards applicable in United States judicial proceedings, it 
is submitted that they are unnecessary since the agreement does not provide 
for the conduct of judicial proceedings by the Organization. American busi- 
nessmen will be tried only before Amercian courts, though perhaps on charges 
resulting from recommendations of the international organization. Hence, 
there is little truth in the statement of the ABA committee that American busi- 
hessmen may be tried before an international tribunal on charges that their 
private business arrangements and practices are unduly restrictive. 
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If the ABA committee was referring to the procedural arrangements set up 
for the investigations and recommendations to be made by the Organization, its 
conelusions are in error. Article 14, for example, requires the Executive Secre- 
tary to examine complaints, check them to ascertain that the required informa- 
tion has been supplied, to request supplementary information where needed, and 
to transmit proposals for action to the representative body. Article 13 provides 
for an advisory staff selected for the knowledge and experience of the members 
in different types of economy and because of “their competence, integrity, open- 
mindedness, and impartiality as individuals.” Article 15 provides for an analy- 
sis of the collected information by this advisory staff and for opportunities to 
be given to all parties to a complaint to be heard by the staff and also by the 
representative body in its discretion. The staff sets out the facts with an 
analysis of their effects and significance, which is submitted to the representative 
body for action. If, despite these safeguards, decisions were made by the 
representative body against a background inconsistent with a free enterprise 
system, their only effect, so far as United States enterprises are concerned, 
would be a recommendation to the United States Government that antitrust 
proceedings be taken against the accused enterprise. While the Government 
would be obligated to bring such proceedings, the accused enterprises would have 
all of their accustomed rights and constitutional guaranties in defending them- 
selves. Hence, no ultimate decision could be made against them based upon 
laws or customs inconsistent with a free enterprise system. The basic concep- 
tion which the ABA committee seems to have lost sight of is that the inter- 
national organization really acts like a grand jury in finding, after investigation, 
whether member nations should be requested to prosecute. The prosecution 
and trial thereafter takes place under the appropriate local procedure in each 
country. 


Alleged impracticability due to exemption of practices specifically required by 
government measures existing prior to the complaint 

The ABA committee states that the proposal is impracticable because it 
exempts the practices described in the heading. The ABA committee naively 
states that “relatively little commerce is subject to express regulation in the 
United States, whereas large segments of commercial conduct are subject to 
governmental regulation in other countries.” The principal need for inter- 
national control of restrictive practices is the very fact that foreign govern- 
ments do not regulate restrictive commercial practices anywhere near as much 
as does our Federal Government. An important effect of the proposal of the 
ad hoe committee is to start an international movement to narrow the disparity 
between regulation of these practices in our country and in other countries. 
Where a practice has been specifically required by governmental measures exist- 
ing prior to the complaint, the Organization may bring the matter to the atten- 
tion of the members or of the United Nations, in an attempt to have the practice 
changed (art. 3 (4)). This is as far as the Organization could go, as is 
admitted by the ABA committee. The exemption merely applies the law recog- 
nized by our own Supreme Court in American Banana Company v. United Fruit 
Company (213 U. S. 347). 


Questions of constitutionality 


The ABA committee states, without elaboration, that grave questions of con- 
stitutionality are involved. It is hard to see what is meant by this statement 
in view of the fact that the draft articles provide that the action to be taken 
by each member shall be “in accordance with its constitution” (art. 5 (1)). 


RECOM MENDATIONS 


It is, of course, admitted that there is relatively little agreement between 
the nations of the world at the present time on basic antitrust principles and 
that in the absence of more general agreement as to what may constitute “harm- 
ful” practices, a uniform administration by different nations could not be ex- 
pected. General standards interpreted and applied one way in one nation 
and quite differently in another might produce undesirable discriminations. 
liven such result, however, would not be as objectionable as the present situa- 
tion under which the United States in enforcing the Sherman Act imposes strict 
standards on American business from which the nationals of other countries 
are very largely exempted. Therefore, despite the fact that the standards 
proposed in the report of the ad hoc committee may not be altogether accepta- 
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ble, it is believed that unceasing efforts should continue through the United 
Nations to obtain as great a degree of comparability in the laws of the other coim- 
mercial nations as possible. Some agency of the United Nations should con- 
tinue to study the general problem of restrictive business practices in interna- 
tional trade, to consider what practices have harmful results on international 
trade and to foster cooperation between individual nations as particular prob- 
lems in this field arise which affect them. After these studies have progressed, 
the Organization could also serve the useful purpose of recommending forms 
of legislation which it deems could reasonably be adopted by the maximum 
number of governments and which, if so adopted, would be effective for the 
control of restrictive business practices having harmful effects on international 
trade. In this latter respect, the Organization could fulfill in this international 
sphere somewhat the same role that the commissioners on uniform state laws 
fulfill in the United States. 

The Organization might ultimately succeed in formulating an interpretation 
of restrictive practices having harmful effects upon which all members could 
agree and thus establish a basis for creating an international clearinghouse 
through which specific complaints could be brought to the attention of the signa- 
tory powers for enforcement. 

Several of the provisions of the draft articles prepared by the ad hoc com- 
mittee might be useful in achieving these purposes and could be retained in 
some form. This is true of the whole of articles 4, 6, and 9, for example, and 
of section 3 of article 5, insofar as it applies to studies under the agreement. 
It may be that parts of the organizational machinery established by articles 
10 through 13 would also be found appropriate for the functioning of an inter- 
national commission for the preparation and recommendation of uniform national 
laws on this subject. It would also be especially desirable to retain some version 
of article 5, section 1, looking to the adoption of effective legislation. While this 
would not oblige any member to adopt legislation in conflict with its constitu- 
tion or system of law and economic organization, it would have a strong in- 
fluence toward implementation of such appropriate legislation as might be 
recommended by the Organization after study. Article 6 could also be effective 
i stimulating joint action between states toward the adoption of desirable 
legislation. 

In any event, it seems abundantly clear that the United States Government 
should not abandon its efforts to achieve control of international restrictive 
business practices and international cooperation, both within and without the 
United Nations. 


The CHamman. We will now recess until 2:30 o’clock this after- 
noon, at which time we will reconvene here again. 

Thank you very much. 

Mr. Trmpera. Thank you. 

The CHarrmMan. We are now recessed. 

(Whereupon, at 12:35 p. m., the subcommittee recessed, to recon- 
vene at 2: 30 p. m., of the same day.) 


AFTERNOON SESSION 


The CuHatrman. The committee will come to order. The first wit- 
ness will be Mr. Earl W. Kintner, General Counsel, FTC. 


STATEMENT OF EARL W. KINTNER, GENERAL COUNSEL, FEDERAL 
TRADE COMMISSION, ACCOMPANIED BY BERNARD B. SMYTH, 
FORMER CHIEF, DIVISION OF EXPORT TRADE; ROBERT WALD. 
ACTING CHIEF, DIVISION OF EXPORT TRADE; AND WENDELL 
RYNERSON, ATTORNEY, DIVISION OF EXPORT TRADE 


Mr. Kinrner. Mr. Chairman, it is a pleasure to appear before you 
today in response to your invitation. This committee has consistently 
conducted its hearings with a sense of fairness, objectivity, and 
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studiousness that is most exceptional. I appreciate the opportunity 
to discuss aspects of the Federal Trade Commission’s work in the field 
of foreign trade, particularly with reference to its administration of 
the Webb-Pomerene Export Trade Act. 

[ have with me today the Commission’s real experts in this field. 
Mr. Robert L. Wald, on my right, is Acting Chief of the Division 
of Export Trade. Mr. Bernard Smyth, on my left, was until re- 
cently in that position and is now employed elsewhere in the Govern- 
ment, but he has handled this work during the past 2 years when 
there has been a revitalization of the Commission’s responsibility for 
that area of the law. 

The Webb-Pomerene law was the direct outgrowth of a broad-scale 
inquiry into foreign trade conditions by the Federal Trade Commis- 
sion in 1915-16. In June 1916 the Commission presented to Congress 
its exhaustive report, Cooperation in American Export Trade. The 
report focused attention on entrenched combinations and cartels in 
foreign countries with whom American exporters were forced to 
compete. It stated: 

In seeking business abroad, American producers must meet aggressive competi- 
tion from powerful foreign combinations * * * sometimes aided by their govern- 
ments. * * * In various markets American manufacturers and producers must 
deal with highly effective combinations of foreign buyers. * * * These combina- 

ions naturally make individual American producers bid against each other. * * * 

If Americans are to enter the markets of the world on more nearly equal 
terms with their organized competitors and their organized customers, and if 
small American producers and manufacturers are to engage in export trade on 
profitable terms, they must be free to unite their efforts.° 

The Commission recommended passage of remedial legislation per- 
mitting cooperative efforts in export trade by competing American 
exporters and removing any doubt as to antitrust implications of such 
cooperation. It urged that appropriate safeguards be provided 
against misuse of cooperative export associations, declaring its confi- 
dence that these protective measures could be enacted— 
without sacrificing any of the essential advantages of concentrated action and 
without altering the fundamental policy of the antitrust laws or interfering with 
their enforcement.° 

The Commission’s report provided the impetus for bills introduced 
by Senator Pomerene and Representative Webb in the succeeding ses- 
sion of Congress. In 1918 the Webb-Pomerene Act, reflecting closely 
the recommendations of the Commission, was passed. The Division 
of Export Trade was established in the Commission to administer its 
provisions, 

The act authorizes cooperative activity among American exporters 
within certain closely circumscribed bounds for the purpose of pro- 
moting American foreign trade. Section 2 of the act provides that 
nothing contained in the Sherman Act— 
shall be construed as declaring to be illegal an association entered into for 
the sole purpose of engaging in export trade and actually engaged’ solely in such 
export trade, or an agreement made or act done in the course of export trade 
hy such association, provided such association, agreement, or act is not in 
restraint of trade within the United States, and is not in restraint of the export 
trade of any domestic competitor of such association: And provided further, 
That such association does not, either in the United States or elsewhere, enter 
into any agreement, understanding, or conspiracy, or do any act which arti- 


Report on Cooperation in American Export Trade, vol. I, pp. 4, 7, 8 (1916). 
*Id., p. 379. 
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ficially or intentionally enhances or depresses prices within the United States 
of commodities of the class exported by such association, or which substantially 
lessens competition within the United States or otherwise restrains trade 
therein. 

At the time of their formation, export associations are required 
to file with the Commission association papers or articles of incorpora- 
tion and full descriptions of their organizational structure. On Janu- 
ary 1 of each year thereafter, they are required to make a similar 
report to the Commission bringing up to date their original sub- 
mittals. The Commission on its own initiative may require submission 
of any additional information pertaining to an association’s organi- 
zation and practices. 

| might say parenthetically at this point that during the past 2 
years the Commission has originated a program whereby more fre- 
quent reports are required of these associations as a means of insuring 
their better administration in conformity with the law. 

Failure to supply requested information subjects associations to 
suit for forfeiture in Federal courts. 

Under section 5 of the act, the Commission is charged with super- 
visory authority over export trade associations and with the corrolary 
duty of inquiring into, and recommending reform of, activities outside 
the act’s permissive area. Where an association fails to comply with 
Commission recommendations for readjustment of its practices, the 
Commission will refer the matter to the Attorney General for appro- 
priate action. 

I have footnoted section 5 of the act at that point. 

The Cuarmman. How about putting it in at this point? 

Mr. Kintner. All right. 

Section 5 of the act reads, in part: 

Whenever the Federal Trade Commission shall have reason to believe that 
an association or any agreement made or act done by such association is in 
restraint of trade within the United States or in restraint of the export trade 
of any domestic competitor of such association, or that an association either in 
the United States or elsewhere has entered into any agreement, understanding, 
or conspiracy, or done any act which artificially or intentionally enhances or 
depresses prices within the United States of commodities of the class exported 
by such association, or which substantially lessens competition within the 
United States or otherwise restrains trade therein, it shall summon such associa- 
tion, its officers, and agents to appear before it, and thereafter conduct an in- 
vestigation into the alleged violations of law. Upon investigation, if it shall 
conclude that the law has been violated, it may make to such association recom- 
mendations for the readjustment of its business, in order that it may thereafter 
maintain its organization and management and conduct its business in accord- 
ance with law. If such association fails to comply with the recommendations 
of the Federal Trade Commission, said Commission shall refer its findings and 
recommendations to the Attorney General of the United States for such action 
thereon as he may deem proper. 

Since the passage of the Webb-Pomerene Act in 1918, a total of 
162 associations have been formed, representing 2,658 member ex- 
porters. Peak years in terms of numbers of associations, though not 
in terms of total exports, were 1929-31 when 57 associations were in 
existence. At present 42 associations are registered with the Com- 
mission, representing 436 members. 

For administrative purposes the Commission has traditionally 
divided these associations into 5 categories representative of 5 broad 
classes of exports: metals and metal products, products of mines and 
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wells, lumber and wood products, foodstuffs, and miscellaneous 
products, including motion picture films, abrasives, rubber tires and 
tubes, paper, pencils, drugs, textiles, typewriters, and scientific in- 
struments. 

The CHarrman. Can one association have all those various indus- 
tries connected with it? 

Mr. Kinrner. No. These associations are homogeneous to the ex- 
tent that they deal with a particular type of product. 

The CHarrMan. For instance, you would have an association on 
motion pictures ? 

Mr. Krntner. Yes. 

In further answer to your question, Mr. Chairman, I think it would 
be perfectly proper for an association to be formed dealing in mis- 
cellaneous products, but as a matter of practice, the associations filing 
with us deal with one class of products and there may be one associa- 
tion in the same field. 

The CHarrman. I was thinking of a case where a group would get 
together in a certain field. Here would be a group of electronic 
manufacturers, here would be some mica producers, and here would 
be some wire manufacturers and others that might form an association 
of that kind. Do you have any of that type? 

Mr. Kintner. No, we have not of that type. 

The Cuarrman. I was thinking of it in the electronic field. 

Mr. Kintner. Maybe; perhaps so. We would want to take a long 
look at that type of an association, I am sure. 

The Cuarrman. All right. 

Mr. Krintner. In these classifications, current association activity 
is as follows: 


a 


Associations Members 


Metal and metal products . ésteeeieneithblében tesa 10 95 
Mines and wells_.-.--..-- sai lacigeeencietiiyes stabs tenia damleeth eeatoaae cious 3 21 
Lumber and wood_-_----_--- er oa -3 3 : yp 7 86 
Foodstuffs -_. pee dd n lan bddatwiuddeud deleddd~ dan nae 10 119 
Miscellaneous - - - itee cent ans siewenddsomseheee~teendel~sbeen 12 115 








Indication of the extent of association activity and a key to the 
significance of the Webb Act in foreign trade may be found in a com- 
parison of the dollar value of exports in the years 1920-54. These 
show a high of $1,083,788,921 in 1947, a peacetime low of $91,180,000 
in 1921 (during World War II exports were below that figure), and 
overall a strong post-World War IT comeback. 

These are dollar values by classes of products. 

I will not read that table but with the chairman’s permission I will 
ask that that table be made a part of the record. 
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(The document referred to is as follows :) 





















Metals and Products of | Lumber and Other manu 
Year metal prod- mines and wood prod- Foodstuffs factured Total 
ucts wells ucts products 

a $152, 000, 000 $8, 000, 000 $17, 000, 000 $8, 000, 000 $36, 000, 000 $221, 000, 000 
Onats. 25 a ee 67, 557, 000 5, 556, 000 9,894,000 | 5, 839, 000 2, 334, 000 91, 100, 000 
1908"... cnccccaces|eensasedecewcs| soccccessesnns ~ ----|--------------|-- oee------]-------------- 
1923 - cee | ee 10, 500, 000 26, 000,000 | 32, 400, 000 16, 373, 000 153, 500, 000 
WES aka 43, 992, 000 9, 885, 000 32, 700, 000 35, 300, 000 18, 123, 000 140, 000, 000 
WR 6 od ee 43, 287, 000 14, 279, 000 38, 000, 000 42, 000, 000 27,934,000 | 165, 500,000 
ee ee 56, 500, 000 14, 300, 000 35, 700, 000 35, 000, 000 59, 000, 000 | 200, 500, 000 
SO ee ae 180, 000, 000 15, 200, 000 35, 400, 000 53, 000, 000 87, 900, 000 371, 500, 000 
1 hg See 267, 600, 000 17, 500, 000 28, 200,000 | 80, 400, 000 82, 500, 000 476, 200, 000 
SR rs eed 271, 000,000 | 270, 000, 000 26, 000,000 | 67, 100, 000 90,000,000 | 724, 100, 000 
S0E.........«iieonnanee | 208, 000, 000 315, 000, 000 22, 500, 000 40, 500, 000 75, 000, 000 | 661, 000, 000 
ee. daniels 100, 000, 000 73, 000, 000 35, 400, 000 32, 500, 000 70, 100, 000 311, 000, 000 
1... ssaneaenel 21, 000, 000 56, 000, 000 8, 000, 000 24, 000, 000 35, 000, 000 144, 000, 000 
ne 29, 000, 000 44, 000, 000 8, 000, 000 28, 000, 000 34, 000, 000 | 143, 000, 000 
oe} 27, 000, 000 53, 000, 000 8, 500, 000 21, 300, 000 36, 000, 000 143, 800, 000 
On 20, 250, 000 55, 875, 000 9, 450, 000 16, 500, 000 35, 610, 000 137, 685, 000 
ON ee | 40, 507, 335 40, 780, 283 8, 533, 374 21, 250, 433 38, 225, 100 149, 296, 525 
SOM i 8 athe 93, 958, 850 32, 580, 219 7,456,922 | 19,921,343 | 197, 875, 832 
a eae | 67, 000, 000 20, 920, 491 5, 881, 028 21, 487, 274 161, 244, 820 
Wl nc cameniees | 134, 950, 000 18, 750, 000 6, 590, 000 20, 010, 000 237, 060, 000 
WOO is. cknlides 207, 498, 000 16, 587, 000 7, 884, 000 12, 297, 000 307, 354, 000 
1941 ae 145, 849, 238 13, 598, 777 6, 720, 425 | 6, 995, 000 70, 996, 228 244, 159, 668 
SED. aden neat | 116,028, 502 7, 552, 138 7, 332, 569 18, 733, 390 12, 389, 401 162, 036, 000 
1943_- ? ocawel 73, 146, 380 11, 208, 013 8, 751, 203 21, 383, 615 20, 303, 789 134, 793, 000 
ae -| 19, 445, 263 11, 582, 586 10, 071, 372 5, 381, 425 29, 257, 770 | 75, 738, 416 
2 16, 303,330 | 20,003, 356 8, 207, 702 | 9, 450, 482 40, 207, 613 94, 172, 483 
OG i. cctceukhen 93, 435, 947 29, 320, 916 | 9, 636, 851 131, 623, 782 58, 579, 728 322, 597, 224 
OEE cicndinbabitetiad 38, 043, 675 | 18, 951,866 | 233, 969, 556 732, 919, 382 | 1,083, 788, 921 
Wilitdwasc.dtoakad 43, 247, 920 11, 799,541 | 142, 165, 390 464, 389, 920 700, 183, 502 
IGED..ncccwssvcsasin 43, 279, 155 9, 702, 272 | 106, 660, 000 418, 176, 331 623, 061, 333 
a ee 8, 293 | 43, 863, 159 7, 892, 288 82, 467, 160 305, 427, 247 490, 423, 147 
, 529, 368 | 41, 314, 591 16, 450, 567 | 72, 346, 110 569, 146, 841 748, 787,477 

32, 270, 831 19, 465, 614 12,095,662 | 72,277,798 | 434, 565, 343 570, 675, 243 

34, 514, 538 16, 988, 102 6,498,570 | 108, 454, 676 379, 261, 949 545, 717, 835 

84,021,332 | 23,618, 855 5, 625,932 | 108, 357, 541 619, 840, 517 841, 464, 177 





Mr. Ki1ntner. Whatever the proper role of Webb Act associations in 
foreign trade, there would appear to be no support in these figures for 
the suggestion made in some quarters that export association activity 
has sharply declined since the end of World War II. 

Associations form for a variety of reasons and operate in a variety of 
ways. The Temporary National Economic Committee in 1940, in its 
extensive monograph on Webb Act associations, listed these three gen- 
eral types of associations : 

(1) The association that serves as a central agent for the members, 
taking orders, negotiating sales, and handling shipment of the goods 
to foreign countries. 

(2) The association that directs the exportation of the members and 
retains certain functions in export trade, but permits the members to 
take the orders through their already established agents abroad; and 

(3) The export company formed for the purpose of buying the mem- 
bers’ products and reselling them in foreign markets (TNEC Mono- 
graph No. 6, p. 136 (1940) ). 

The first of these, the joint sales agency, was the primary structural 
device contemplated by Congress in enacting the Webb-Pomerene Act. 


House committee, reporting favorably on the Webb-Pomerene bill, 
stated : 


The object of this bill is to aid and encourage our manufacturers and producers 
to extend our foreign trade. 

The bill seeks to do this by permitting the organization of cooperative selling 
agencies or associations among American exporters in order that they may meet 


foreign competition on equal terms in international commerce (H. Rept. 1118, 
64th Cong., Ist sess., 1916). 
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The economies which such a joint and centralized selling agency may 
effect in the cost of its members’ export activities are considerable and 
in the first years after passage of the Webb-Pomerene Act, associations 
formed under the act were uniformly of this type. 

In 1924, the Federal Trade Commission issued its “silver” letter in 
response to a series of inquiries put by a group of silver producers 
contemplating establishment of a Webb-Pomerene association. ‘The 
principles there announced constituted the basic policy statement dur- 
ing the first 20 years of the act’s administration. The Commission 
stated, in part: 

The act does not require that the association shall perform all the operations 
of selling its members’ product to a foreign buyer. * * * It would seem therefore, 
that an association may, without necessarily involving conflict with the act, en- 
gage in allotting export orders among its members and in fixing prices at which 
the individual members sell in export trade. 

Thereafter, the nature of association activity diversified sharply. 
Associations act as exclusive selling agents for their members’ prod- 
ucts, or as central intelligence headquarters funneling export informa- 
tion to individual members who continue to sell through their own 
agents abroad (although sales policies may be controlled in varying 
degrees by the associations), or the association itself purchases from 
the individual members—usually according to some prearranged quota 
system—and thereafter negotiates its own foreign sales. 

Within these broad categorical operations, association functions are 
varied. Agency-type associations must maintain extensive United 
States facilities for handling orders and overseas facilities for exploit- 
ing sales. Joint activity to exploit members’ foreign sales may prop- 
erly be a function of any type of association. Elaborate quota sys- 
tems may be administered by the association for allocating members’ 
sales (usually in the case of the agency type of association, or the 
association buying for its own resale). In many cases prices estab- 
lished by the association are fixed on all sales; in others, minimum 
prices are fixed or price information is exchanged. 

The Crarrman. In other words, under this same system you could 
form an association for the purchase of material abroad which would 
be distributed among the members of the association in accordance 
with their needs. 

Mr. Kinrner. Not purchase abroad; sale abroad. 

The CHarrman. Then I misunderstand what you have here. 

Mr. Kinrner. Purchase from the American members for sale 
abroad. 

Intelligence functions may cover a broad range: Supplying mem- 
bers with information on foreign market conditions, exedit data, ware- 
housing costs and availability, insurance requirements, shipping rates, 
cargo availability, import restrictions, tariffs, exchange requirements, 
etc. The association may seek to standardize and improve products, 
eliminate sales of inferior products, reduce deception in sales, inspire 
technological improvement. And it may serve as a ready device for 
processing foreign claims against individual members and for adopt- 
ing uniform sales contracts and procedures. 

The advantages which exporters have found in Webb associations 
are derivative of these varied functions: Centralizing sales efforts, 
eliminating destructive price competition between members inspired 
by economically potent foreign buyers, supplying foreign market in- 
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formation to members, exploiting members’ products abroad, improv- 
ing product quality. The association format often provides added 
prestige for dealing with official or quasi-official foreign buyers and 
for gaining access to new markets. 

Traditionally, associations have reported these broad advantages 
under the act: Meeting centralized buying by centralized selling, 
gaining sufficient economic statue to meet the competition of en- 
trenched foreign combines or cartels, capturing and consolidating new 
markets. One association reported to the TNEC in 1940: 

Only by combination under the Webb law and acting as a unit, can the Amer- 
ican producers in this industry meet the competition of foreign producers, 
There is little doubt, we think, that if the American producers had not been able 
or had neglected to take full advantage of the provisions of the Webb-Pomerene 


law, to combine adn make joint efforts, this American product would have been 
driven out of the foreign markets many years ago. 


And another said: 

(The association has) followed a consistent policy year in and year out in 
good times and in poor times of maintaining a foreign field organization. 
Through such organization we have been enabled to build up and maintain a 
recognition of the quality of our brand. This quality reputation, together with 
the goodwill created by the maintenance of a continued foreign sales force, has 
enabled us to continue to secure business even in the face of foreign price compe- 
tition of a very serious type. 

In 1955, many Webb-Pomerene associations reiterate these same con- 
‘lusions. Statements made to the Commission indicate that, in the 
view of many associations, foreign cartels and joint bidding by foreign 
competitors, importers, and buyers still constitute a real factor in 
foreign trade, and that State trading has increased. 

These statements fairly present the case for the Webb-Pomerene Act 
as stated by those most desirous of retaining its benefits. But any 
authority by which competitors are permitted to combine is, in tech- 
nical terms, contrary to the main thrust of the antitrust laws and must 
be strictly administered, for the antitrust implications of such activity 
are heavy. 

The framers of the Webb-Pomerene Act were at pains to stress that 
the act’s permissive features were not intended to weaken overall anti- 
trust prohibitions. During the congressional debates on the bill, Sen- 
ator Pomerene stated : 


Although an association organized under the pending bill should enter into 
some agreement or perform some act in a foreign country which met the require- 
ments of law there, if at the same time the effect of it were such as to materially 
interfere with the policy of the United States under its antitrust laws, then it 
would be subject to the jurisdiction of the authorities of this country, including 
the Federal Trade Commission and the Department of Justice (56 Congressional 
Record 170 (1917), and again: ‘“* * * this bill does not repeal the Sherman Act” 
(56 Congressional Record 172 (1917) ). 


Yet the permissiveness of the Webb-Pomerene Act has been abused. 
Webb Act associations have been classified as cartels by European 
economists and lawyers; and the guise of an export association has 
been used, in more than one instance, to legitimize participation in 
international cartels. 

Under section 5 of the Webb-Pomerene Act the Federal Trade Com- 
mission has, on 8 separate occasions, proceeded against Webb-Pome- 
rene associations for activities in violation of the law, and the De- 
partment of Justice has successfully brought Sherman Act proceedings 
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against 4 other associations. Most recently the Federal Trade Com- 
jnission has ruled that price-fixing agreements by the associations and 
their foreign competitors are not within the exemptions of the Webb- 
Pomerene Act, thereby repudiating the opposite contention long con- 
sidered valid under the Commission’s 1924 Silver letter. ; 

At that point, Mr. Chairman, I would like to offer for the record the 
export trade association bulletin No. 1-55 dated July 15, 1955, which 
is a bulletin prepared by the staff of the FTC for the limited purpose 
of furnishing information to export trade associations. This bulletin 
enunciates the great change in policies that I have just mentioned. 

The Cuarman. Let that go into the record. 

(The document referred to is as follows :) 


FEDERAL TRADE COMMISSION, 
Washington, July 15, 1955. 
Iexport TRADE ASsocIATION BULLETIN No. 1-55 
Subject : Lessening competition with foreign competitors. 

The Federal Trade Commission recently advised an export trade association 
filing under the Export Trade Act (Webb-Pomerene law, 15 U. 8S. C. §§ 61-65) 
that price fixing arrangements with the association’s chief foreign competitor 
were beyond the antitrust exemptions of the act. 

The apparent facts upon which the Commission acted indicated that the asso- 
ciation had for many years served as a conduit for the exchange of trade infor- 
mation between its member producers and their chief foreign competitors. Most 
critically, the exchange was found to relate to the pre-publication transmittal 
of price information for sales in joint market areas, The arrangement appar- 
ently operated in this general fashion: The association and its principal foreig 
competitor would agree in advance on the effective date of the changes in their 
export price lists. The foreign competitor would send to the association a 
“rough list” marked “proposed net export prices.” The association would com- 
ment on the proposed list. Thereafter the foreign competitor would issue a final 
list with copies to the association. All price lists, association and foreign, would 
bear the same date. 

Although there was apparently no formal device for achieving price discipline, 
this informal exchange has resulted in a high degree of price uniformity. Evi- 
dence was strong that the price arrangement represents the basic rationale for 
the association’s existence. An association official stated to staff attorneys that 
“if the members or manufacturers, including foreign manufacturers, cannot 
exchange and agree to exchange information as to prices, there is no point in 
the existence of the association or in the Webb-Pomerene Export Trade Act.” 
In their most recent meeting with the Commission’s staff, representatives of the 
association frankly reiterated this position. 

There was thus no factual issue as to whether or not these price-fixing arrange- 
ments exist. The sole question before the Commission was the appropriateness 
of such activities in the unique context of the Webb-Pomerene Act. 

In its letter to the association the Commission stated substantially as follows: 

It has been argued in the past that the Webb Act operates to cut off foreign 
application of the Sherman Act and totally to remove Sherman Act restrictions 
from the foreign commerce of Webb Act associations where those activities do 
not affect domestic commerce in any manner proscribed by the act. There is 
considerable support for this contention in the so-called Silver letter of 1924, 
which stands as the sole expression of Federal Trade Commission policy on this 
vital point. That letter, issued in response to inquiries by a group of silver 
producers contemplating formation of a Webb Act association, stated that: 

“* * * there is nothing in the act which prevents an association formed 
under it from entering into any cooperative relationship with a foreign corpora- 
tion for the sole purpose of operation in a foreign market. The only test of 
legality in such an arrangement would be the effect upon domestic conditions 
within the United States. 


* & “ * 2 . 
“The purpose of the act seems to have been to provide a method for eliminating 
competition in foreign markets among domestic producers. As stated above, 
there seems to be no reason why a Webb-Pomerene association * * * might 
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not adopt a trade arrangement with nonnationals reaching the same market, 
providing this market was not the domestic market of the United States and the 
action of this organiaztion did not reflect unlawfully upon domestic conditions.” 

The Silver letter has been much criticized. Commentators have faulted the 
Commission’s ingenuous approach to cooperative foreign agreements as a direct 
repudiation of the legislative intent underlying the act, and one court has directly 
challenged its validity. Yet, despite this critical disrepute, it must be conceded 
that the Commission has until now given no cause to suggest that it has modified 
Silver’s basic policy pronouncement. It seems clear, however, that a reappraisal 
of traditional Commission attitudes is overdue. 

The Webb-Pomerene Act was the direct outgrowth, in 1918, of the Federal 
Trade Commission’s 1916 report to Congress on cooperation in American export 
trade. The Commission there concluded that individual American exporters 
operated at a heavy competitive disadvantage in foreign markets where en- 
trenched buying combinations and tight-knit cartels exercised vast economic 
leverage. The report recommended passage of remedial legislation permitting 
cooperative efforts in export trade by competing American producers and remov- 
ing any doubt as to the antitrust implications of such cooperative activity. The 
Commission argued that appropriate safeguards be provided against misuse of 
export associations, declaring its confidence that these measures could be enacted 
“without sacrificing any of the essential advantages of concentrated action and 
without altering the fundamental policy of the antitrust laws or interfering with 
their enforcement.” 

The Webb-Pomerene Act reflected closely the Commission’s recommendations. 
It declared that the Sherman Act should not be construed as declaring illegal an 
export association entered into “for the sole purpose of engaging in export trade 
and actually engaged solely in export trade” or acts or agreements “done in the 
course of export trade” by such association. This basic exemption was condi- 
tioned by provisos that the association and its acts or agreements must not be 
in restraint of the export trade of domestic competitors nor artificially or de- 
liberately enhance or depress prices within the United States of the class of 
product exported nor substantially lower competition in the United States nor 
“otherwise” restrain domestic trade. 

The Silver letter represented the first official construction of the act by the 
Commission, and the consistency with which the Commission subsequently ad- 
hered to its dictum that the only test of legality of agreements beween Webb 
Act associations and their foreign competitors was the effect upon domestic 
commerce indicates a continuing vitality to that doctrine. It should be noted, 
however, that until 1949 the act was administered without aid of judicial con- 
struction. Two recent court decisions have now breathed substance into the 
administration of the act and cast discredit on Silver’s validity. 

In U. 8. v. U. 8. Alkali Eavport Association (86 F. Supp. 59 (D. C. S. D. N. Y. 
1949) ), a Webb Act association was charged with violating section 1 of the 
Sherman Act by entering into agreements with foreign competitors to divide 
world markets, assign international quotas and fix prices in certain markets. 
Defendants, citing the Silver letter, contended that the practices were immunized 
from the Sherman Act by the Webb-Pomerene Act. In a lengthy opinion, the 
court found that neither “the import of the act when read as a whole” nor its 
legislative history exempted such activities from the prohibitions of the Sherman 
Act. In so doing the court criticized the Silver letter and the policy which the 
Federal Trade Commission had evolved on the basis of Silver, stating harshly 
that “administrative policy must fall where clearly unsanctioned by law or in 
conflict with judicial decision.” 

A year after Alkali, a complementary decision was handed down in U. S. v. 
Minnesota Mining &€ Manufacturing Co. (92 F. Supp. 947 (D. C. Mass. 1950) ). 
There the court found that a combination of American producers (controlling 
four-fifths of the export trade in coated abrasives), jointly owning factories 
abroad and utilizing the separate device of a Webb Act association to bar exports 
from the United States to countries in which products of their foreign plants could 
be sold more profitably, constituted a combination in restraint of foreign trade 
in violation of the Sherman Act. 

Certain language of Minnesota Mining has been cited as creating a conflict 
with Alkali. In contemplation of a decree, the trial judge declined to order the 
export company dissolved, holding that the restraint found could be abolished 
without wiping out the association. The judge stated that certain restraints 
were “inevitable” or “normal” from the act of associating in foreign trade, but 
were allowable under the act, and added that “the courts are required to give 
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as ungrudging support to the policy of the Webb-Pomerene as to the policy 
of the Sherman Act.” 

But a close reading of both Alkali and Minnesota Mining reveals no conflict. 
On their merits, both were concerned with particular activities in foreign 
markets actually found violative of the Sherman Act. Alkali restricted itself to 
those abusive practices. Minnesota Mining went beyond the illegal practices to 
discuss in general terms the definable area of permissible restraints. But no- 
where does the scope of illegality of Alkali impinge on the lawful sphere of 
Minnesota Mining. Alkali, in effect, condemns as outside the act’s exemptions 
certain restraints created by the association acting as an entity in foreign 
markets. Minnesota Mining suggests properly the act’s permissive allowance 
of certain restraints which flow from the act of associating together. 

The challenged practice herein is of the former type: an act of the association 
itself (price-fixing with foreign competitors) which causes a restraint upon 
international trade. The legislative history of the Webb Act strongly argues 
against any intended exemption to such activities. The committee reports and 
legislative debates show that the act was designed primarily to allow American 
exporters to compete more effectively with foreign combinations and cartels, not 
to join them. When questioned on the House floor as to the propriety of Amer- 
ican producers joining with foreign competitors, Representative Webb replied 
heatedly, “Then you violate the antitrust law, and it has been so held by the 
courts,” and again, “The moment that sort of thing is done they would be subject 
to the penalties of the Sherman antitrust law.” Senator Pomerene, responding 
similarly to a colleague's suggestion that the act would allow American producers 
to combine with foreign competitors, stated, “If the Senator when making the 
argument had recited facts instead of fancies, there might have been some force 
in his utterances, but he was giving free rein to his imagination. The Senator 
overlooked the fact that this bill does not repeal the Sherman Act.” 

The cumulative effect of this legislative sentiment was considered controlling 
in Alkali: 

“The constant reassurance by sponsors of the legislation to the Congress that 
the bill did not remove the sanctions of the antitrust laws as applied to our 
foreign trade is cogent and compelling reason for concluding that the framers 
of the Webb Act had no intention of permitting international combinations to 
trade unbridled in the markets of the world. The advocates of the act con- 
stantly maintained that its passage was necessary to enable smaller producers 
and manufacturers in this country to form cooperative selling agencies in order 
to compete effectively with large foreign units abroad. Suggestion that by so 
doing all restraints upon our foreign commerce were thereby repealed was 
sharply rejected. 

“Viewing the Webb Act in the light of contemporaneous interpretation of the 
antitrust laws, considering the import of the act when read as a whole, and 
giving careful attention to the entire legislative history of its passage, the con- 
clusion is irresistible that the Webb-Pomerene Act affords no right to export 
associations to engage on a worldwide scale in practices so antithetical to the 
American philosophy of free competition. The international agreements be- 
tween defendants allocating exclusive markets, assigning quotas in sundry 
markets, fixing prices on an international scale, and selling through joint agents 
are not those ‘agreements in the course of export trade’ which the Webb Act 
places beyond the reach of the Sherman law.” 

The legislative history of the Webb-Pomerene Act, coupled with recent ju- 
dicial interpretations of the act (and admost universal approbation of those 
decisions by legal commentators), suggests a present debilitation to the force of 
the Silver letter. In evaluating the lawfulness of export-association activities, 
these factors would seem valid: 

(1) That the purpose of the Webb-Pomerene Act was to promote Ameri- 
can export trade through allowing cooperative activity among competing 
American exporters for the purpose of engaging “solely in export trade.” 

(2) That in authorizing such cooperative activity, Congress necessarily 
exempted from antitrust, certain restraints of competition among the in- 
dividual members or with domestic competitors or within the domestic com- 
merce which were the “inevitable consequences” or “normal features” of 
such association. 

(3) That insofar as an export association enters into restrictive agree- 
ments with foreign competitors, those agreements will not be considered 
“in the course of export trade” within the meaning of the Webb Act and 
their lawfulness will be determined according to traditional Sherman Act 
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criteria, as would similar conduct by an individual exporter. Whatever 
privileges the Webb Act extends to association activities “in the course of 
export trade” would be removed. 

An application of these guides to the association’s pricing arrangements with 
its chief foreign competitor does not automatically invalidate them. Representa- 
tives of the association have urged with considerable force that the arrangement 
operates to promote American export trade in conformity with the overriding 
purpose of the Webb Act. But, since the arrangement is no longer considered 
one “in the course of export trade” within the meaning of the Webb-Pomerene 
Act, it must now be governed solely according to Sherman Act standards. On 
its face, the arrangement is suspect. (See U. 8. v. U. 8. Alkali, supra, and cf. 
Timken Roller Bearing Co. v. U. 8., 341 U. 8S. 553 (1951); U. 8S. v. General Dye- 
stuff, 57 F. Supp. 642 (1944); U. 8. v. National Lead, 63 F. Supp. 513 (1945), 
affirmed, 332 U. S. 319 (1947) ; U. S. v. General Electric, 82 F. Supp. 753 (1949) ; 
U. 8. v. Imperial Chemical Industries, 100 F. Supp. 504 (1951).) Any determi- 
nation of Sherman Act violation should, of course, properly be made by the 
Department of Justice. 

Accordingly, the Commission informed the association that it does not con- 
sider the price-fixing understanding between the association and its chief foreign 
competitor as an agreement or act within the Webb-Pomerene Act’s strict exemp- 
tions to the Sherman Act. If within 30 days, the association still retains that 
pricing arrangement, the association’s file will be made available to the Depart- 
ment of Justice for evaluation of possible Sherman Act violations. 

Caution.—This bulletin is prepared by the staff of the Federal Trade Com- 
mission for the limited purpose of furnishing information to export trade asso- 
ciations. It is not to be considered binding in any way upon the Commission. 

Mr. Kintner. This antitrust activity over a period of years has 
served to curb association excesses and to underscore what the Attor- 
ney General’s Committee termed “alertness to confine export associa- 
tion activities within congressionally intended exemptions.” 

The Federal Trade Commission does not promote the Webb- 
Pomerene Act nor does it derogate its importance. These are critical 
activities beyond our statutory assignment. We do not feel that it is 
properly the Commission’s function to engage in debates on the policy 
merits of the act. These are essentially legislative functions. 

Under the terms of the act, the Federal Trade Commission is 
charged with supervising the operations of export associations and 
concurrently with the Department of Justice, with seeking to elimi- 
nate abusive association conduct. To this end the Commission is, 
for the first time in Webb Act history, reviewing the lawfulness of 
the activities of every export association with a view to spotlighting 
antitrust violations. At the same time we have strengthened liaison 
ties with the Department of Justice, and to the best of our under- 
standing, have eliminated conceptual disagreements between the two 
agencies which in the past have hobbled effective administration of 
the act. 

The limitations of time have necessarily made this review of the 
Webb-Pomerene Act brief, but I am hopeful that it has been of some 
value to you. The operations of export associations are complicated 
and antitrust problems are ever present. 

The act has in the past engendered fierce ideological conflicts and, 
I suspect these hearings will show, continues to do so. The assessment 
which you finally place on the worth of export associations in the 
overall scheme of America’s foreign trade will probably go far in 
fixing the Webb-Pomerene Act’s ultimate role in our system of 
antitrust. 

The Carman. For instance, here is an association of manufac- 
turers of a certain produce. They are all independents and they all 
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get into the association, every one of them. Suppose in some Euro- 
pean country there is a cartel arrangement between the principal 
European countries, all of them manufacturing that particular group 
of items, and they enter into a contract with the American association 
to fix the price, both for them to export to the United States and for us 
to export into that country. What would be the interpretation on 
that ? 

Mr. Kinrner. You premise your question on the agreement entered 
into between an American export association operating under the 
Webb-Pomerene law and a foreign cartel ? 

The Cramman. Or association, if you want, or whatever you 
want to call it. 

Mr. Kinrner. It is our present view at the Commission in view of 
past cases in this field and what we think is a proper interpretation of 
the law that these Webb law associations cannot properly enter restric- 
tive agreements with foreign cartels and businessmen. 

The Cuarrman. In other words, they would agree that their deliv- 
ered price of that item on the European market would be $5 each; in 
return the cartel, to have the complete European production, would 
agree they would not attempt to sell it in the United States under $5? 

Mr. Kinrner. We would say that that activity of the export asso- 
ciation is not exempted under the Webb-Pomerene law and is subject 
to correction under the Sherman Act. 

The Cuarrman. Which is what I wanted to get clear in my mind. 
Any agreement which tends to fix prices in the United States would 
be considered to be beyond the scope of the protection offered by the 
Webb-Pomerene Act? 

Mr. Kinrner. Yes, sir. Or any agreement entered into with for- 
eign competitors. I might—— 

The Cuarrman. I mean with foreign competitors. 

Mr. Kintner. Yes, sir. 

The Carman. For instance, it is the favorite weapon of a cartel 
to begin with a price war and thereby eliminate competition by 
squeezing some of the people out of the field. Then they make up 
their difference on high prices elsewhere. Their principal effort 1s 
always to see that there is either no American competition at all or if 
it is competition, it is merely token and can’t undersell them, isn’t that 
a fact 

Mr. Kinrner. Yes, sir. 

The Cuarrman. I am thinking of the foreign cartel group. That 
was always their policy. a ae 

Mr. Kintner. Yes, sir. That has been true of the characteristics 
of foreign cartels. mo L-dde. 

The Cuarrman. An agreement of that kind would be in violation 
of our law. An agreement among the members of the association 
that we will not sell our products at a lower price in the foreign field 
would not be in violation of law. 

Mr. Kinrner. That is right, sir. However, once they go beyond 
that, the American export association, and enters into further agree- 
ments with these foreign competitors we hold presently at the FTC 
that they do not fall within the protection of the Webb-Pomerene 
Act. 
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The CHAIRMAN. Suppose an agreement is reached in Europe with 
a foreign competitor that we will not sell our item for less than $10 

or $5 in order to break into the market, would that be considered a 

violation of law so long as it does not affect the United States price ? 

Mr. Smyru. May I say something? 

The Cuarmrman. Yes, please. 

Mr. SmytH. We feel that the job of the export association is to 
compete with the foreigner just like any other American entity. And 
the association is an Amerie: an entity under the Sherman Act and is 
subject to the Sherman Act sanctions in that agreement with for- 
eigners the same as any other American is. 

The eS Let’s take an agreement like this. We had one in 
existence. I don’t know whether it is still in existence or not. They 
agree they will stay out of the European, Asiatic, African market, all 
the islands of the seas, including Australia and New Zealand, and 
take only 50 percent of the South American market if in turn the 
foreign combination will stay out of the United States of America with 
their product. 

Mr. Kintner. That would be activity not falling within the Act in 
our judgment. 

The CHamMan. That would be violation of the Sherman Act? 

Mr. Kintner. It is an agreement with a foreign competitor and not 
in agreement solely with the American exporters. 

The Crarrman. There was at one time such an agreement in effect. 
There does not happen to be such an agreement now. 

Mr. Kinrner. By the way the policy change which I mentioned was 
enunciated as a result of questionable activities of an export association 
and I might quote from this policy enunciated which I think is right 
on point here: “Insofar as an export association enters into restrictive 
agreements with foreign competitors, those agreements will not be 
considered in the course of export trade within the meaning of the 
Webb Act. Their lawfulness will be determined in accordance with 
traditional Sherman Act criteria as would similar conduct by an 
individual exporter. Whatever privileges the Webb Act extends to 
an association activity in the course of export trade would be removed.” 
That is the standard under which the Commission is attempting 
presently to administer the Webb-Pomerene law. That is not the 
standard in the past. 

The CHammaNn. In other words to state the matter broadly: No 
agreement by an association nor by an individual producer could ‘be 
made that would effect price competition and distribution within the 
United States of America ? 

Mr. Kinrner. That is correct, sir. 

(Discussion off the record.) 

Mr. Burns. What authority does the Federal Trade Commission 
have under the Webb-Pomerene Act to investigate these associations 

Mr. Krytner. Section 5 of the act defines that authority. The 
footnote that I read during the course of my statement, page 2 of my 
statement, prepared statement, will give you the answer, the footnote 
at the bottom of page 2. 

Mr. Burns. What in practice has happened when the FTC has 
found any violation of the law by an export association? Has it 
made recommendations for the readjustment of its business? 
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Mr. Krnrner. Yes; the Commission has made such recomn enda- 
tions I think Mr. Smyth can give you more information on the past 
actions. He has had custody of the records of the Division during 
the past 2 years. 

Mr. Smyru. How would you like that elaborated, Mr. Burns? 

Mr. Burns. The statute states: 

If such an association fails to comply with the recommendations of the FTC, 
the * * * Commission shall refer its findings * * * to the Attorney General. 

When the association complies with the recommendations what 
effect does that have on the conduct which the Commission found to 
have been a violation ? 

Mr. Smru. The effect it would have upon the conduct—of course 
you remember from the Alakali case, it went to the Supreme Court; 
the Department of Justice has concurrent jurisdiction over these 
associations. Whatever the Commission does, does not influence what 
the Department of Justice can do. 

Even though the Commission might by administrative action cor- 
rect a practice which an association has engaged in, that would not 
hinder the Department of Justice if it cared to from taking 
independent action. Is that what you mean? 

Mr. Burns. Is this law clear in this respect when it provides that 
the Federal Trade Commission shall supervise these associations and 
recommend readjustment in its business when it finds a violation of 
the law and then it goes on to provide that— 
if the association fails to comply with the recommendation, the Commission 
shall report or refer the matter to the Attorney General. 

What does that mean, are the consequences in those cases where 
the association obeys the recommendation and changes its practices ? 
Does that excuse the conduct? Is it no longer a violation of the law ¢ 

Mr. Smyrn. It would certainly, as far as the FTC is concerned 
under section 5 of the Webb-Pomerene Act, it would end our interest 
in taking further action. 

Of course, we have concurrent jurisdiction under the FTC Act. 
The Department of Justice has concurrent jurisdiction. You will 
have to remember when this act was passed in 1918 it was not recog- 
nized that the FTC had authority over restraints of trade. 

This section 5 of the Webb-Pomerene law is included as a special 
device to give the FTC authority over restraints of trade, which was 
otherwise in the Department of Justice. 

Mr. Burns. Is there any hiatus in the language of the law? Is 
there anything missing there, when it, provides for action if the asso- 
ciation fails to comply with the recommendation? Does it mean that 
if it does comply, it is excused for its violation or that it is not con- 
sidered a violation? What effect does it have when the association 
complies with the recommendations to change its practices? 

Mr. Smyrx. Of course there is no excuse. It does not remove from 
the act any of the characteristics which that has unto itself, but as a 
practical matter if the activity is corrected I believe the words of the 
act. would show there would be no further need for Commission action. 

The Carman. Suppose a company comes in and pleads good faith 
that here was a foreign combine that was cutting the price of a cer- 
tain article below their cost of manufacture. They could not meet 
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the situation competitively in the American field. They then en- 
tered into the agreement in order to try to protect themselves in their 
competitive standing i in the American field. You say you can’t do 
that. You have to correct that contract. They go ahead in good 
faith and rescind the contract with the foreign competitor. ‘You 
mean that even after that has happened, then the Antitrust Division 
can go in and prosecute and bring suit ? 

Mr. Smytru. There is nothing i in the act that would prevent it. 

The CuarrMan. I see. Then, i in other words, good faith compli- 
ance does not excuse them, is that right? 

Mr. Wap. As a practical matter, the Department of Justice has 
never proceeded against an assoc iation against whom the FTC recom- 
mended readjustment of a practice. 

The CHarrMaAn. Yes, as a practic al matter; yes. But we are in 
this committee right now looking into loopholes 3 in the law. One of 
the big complaints we get is the conflict of jurisdiction, so there might 
never be a final determination. There are two agencies with concur- 
rent jurisdiction and one can say this is all right and the other can 
come in and prosecute. 

Mr. Kinrner. We recognize the existence of that conflict and be- 
cause of that we have established a close liaison between the Depart- 
ment of Justice and the Commission. 

The CHairman. That is government by man, not government by 
law. What we are interested in also are possible curative legislation 
to solve the conflicts because you can see there is less incentive for 
compliance. Companies may feel, the Antitrust Division happens to 
be gunning for me and they will get me anyway. 

Mr. Krntner. You have made a very good point there, Senator. 

The Cuatrman. That is what I am thinking of and what I think 
Mr. Burns is driving at. 

You say you will close the case. But one of the big weaknesses ] 
have found has been what I call the followup police action after you 
once get compliance. 

I have seen consent decrees entered and then no effort made to 
Te up on them to see that they were complied with. And I have 

had the experience of being requested by the Department of Justice 
to keep certain legislation pending as a constant threat and have had 
to go through that for 4 or 5 or 6 years to enforce compliance. Do 
you follow through on those things and see that they have complied 
after they have : agreed and rescinded their contracts? 

Mr. Kinrner. Under our present program we do, sir. That hasn't 
always been true. 

The CHarrman. In checking into cartels, I discovered that when 
two European cartels wanted to join an international cartel, each 
group was romared to sign an agreement. But they appeared per- 
fectly willing to take the “word of a representative for the American 
group that the American group would comply without any signature. 
So you might have that same situation. 

Mr. Krvrver. You make a very fine point, Senator. 

Two years ago we made a check of our cease and desist orders at 
the Commission. We found there were 4,000 outstanding orders in 
which there had never been an attempt to check up on the orders or 
find out whether they were being obeyed. We felt that was a blank 
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spot in antitrust enforcement. We have undertaken a systematic 
check of those orders and we have instituted many field investigations 
along that line with the thought in mind that we will strive to insure 
continuing compliance with past orders. Likewise, we felt in this 
field, the Webb-Pomerene law, that the Commission perhaps in the 
past had not secured compliance with the law and we have been check- 
ing on the activities of these associations and will continue to check 
on their activities as a part of good administration in the law. 

The Cuarrman. The courts may issue an injunction, but not for the 
threat of prosecution for contempt, coupled with the fact that the 
plaintiff in the litigation or the complainant would report a failure to 
comply with the injunction to the court and thereby get a contempt 
proceeding instituted immediately. The injunction would just be 
like somebody described a treaty, a scrap of paper. 

Mr. Kinrner. You are making the point that it is useless to issue 
orders and recommendations in that unless it is insured that obedience 
to those orders be secured. 

The Cuairman. That is right. 

Mr. Smyru. May I add something to that, Senator? The act re- 
quires, as was stated a little while ago, the associations to report a 
minimum of information each year; what is their address and who 
their stockholders are. We have added and made up a list of our own 
of information which is gathered about each association every year 
and kept up to date. So we require much more information than is 
required by the act. 

Mr. Kinrner. I think this might be offered for the record, Senator, 
if you wish. 

The Cuarrman. All right, let that go in. 

(The document referred to is as follows :) 


GENERAL GUIDE TO INFORMATION To BE SouGutT By CONTINUOUS SURVEILLANCE OF 
Export TRADE Act ASSOCIATIONS * 


(Important: When association’s organization or practices appear to be of 
dubious legality or are out of the ordinary, develop association’s contentions in 
justification in detail.) 


1.0 ORGANIZATIONAL AND FUNCTIONAL STRUCTURE OF THE ASSOCIATION 


1.1 What is a brief description of the general organizational and functional 
structure of the association? Include simple organizational and functional 
charts where possible. (Is it loosely or tightly drawn? Does it act as agent 
for members or hold title itself? Do the members sell? Does it act substantially 
as an information source? Does it perform a substantial servicing, financing, 
or other function which indicates a deviance from simple exporting? Does it sell 
through agents?) 

1.2 What are the writings (formal and informal) which set forth the organi- 
zational and functional structure of the association? (Are they common cor- 
porate papers, intermember agreements, agreements between individual members 
and the association, unwritten understandings, executive rules, or combinations?) 

1.21 What are methods of amending these writings? (What are the 
powers of the executives, management, board, or members in this regard? 
What notice is required?) 

1.22 Do these writings adequately indicate the organizational and func- 
tional structure of the association for our purposes? (Are they only the 
legal minimum?) 


1If association is “dormant,” information is to be sought in accordance with this guide 
and reported as to the potential or planned operation of association as far as possible. 
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.23 To what extent are these writings subject to being modified, extended, 
or interpreted by unwritten understandings? (What is the usual form of 
such implementing understandings? Where are they best indicated or 
reflected?) 

1.24 Do the files maintained by the FTC adequately reflect the substance 
and whereabouts of these writings? (If not, what arrangements can be 
made to keep the files up to date?) 

1.3 Members of the associations: 

1.31 What is the structure of each individual member? (Are they sub- 
sidiaries of domestic parents who have substantial domestic business? Are 
they individual persons who act in the interest of other concerns? Are they 
subsidiaries of foreign parents to any degree? Are the members domestic 
or foreign? Are the members individuals with substantial independent 
domestic activity? As far as structure goes, is there any delineation of 
that part of the members identity which engages jointly in association 
activity as contrasted from that part which engages independently in domes- 
tic activity?) 

.32 What are the obligations of members as to withdrawal from asso- 
ciations? (Must withdrawal be complete or may member remain partially 
active?) 

1.33 What are the types of membership used by the association? (Are 
there associates? inactive members? nonvoting members? major or minor 
members? What is the factual difference between the types of members? 
Why?) 

1.34 What is association policy on allowing new members to join? (What 
criteria are used? Is the pressure in the industry on outside competition 
toward or away from joining the association?) 

1.35 What is the economic classification of each individual member? 
(Are they all producers? Are they exporters themselves? Do some mem- 
bers export and other nonexporters use the exporter-member’s facilities via 
the association? Is one member an export merchant while rest are pro- 
ducers?) 

1.4 Management portion of the association: 

1.41 What is the general structure of the management of the association? 
(Who are the day-to-day executives? What level of dectsions are made by 
the board, members, officers, or others?) 

1.42 What factors indicate a lack of independence of the management 
portion from any other organization? (Is there overlap in personnel or 
office space with a domestic trade association, a member’s organization, or 
any other organization?) 

1.43 How is the management portion of the association financed? (Is 
the setup designed to make a profit for the associations as distinguished from 
the members? Does the executive portion operate on a commission or like 
income based on activity? Do the members contribute shares? If there is 
an agent for the association how is he financed?) 

1.44 What is the physical setup of the association’s offices? (Approxi- 
mate size, location relative to the “most desirable” offices of locality, run 
down or up to date, evidence of a going concern or not?) 

1.5 Marketing portion of the association (including any other operational 
portion of the association such as intelligence, financing, etc.) : 

1.51 What is the general structure of the marketing portion of the asso- 
ciation? (Domestic structure and overseas structure? Does association 
use agents at home or abroad? Does association use marketing structure of 
a member or of another organization? Do members use common structure 
or joint structure when individually exporting?) 

1.52 How is the marketing structure financed? 


Mr. Burns. In making these investigations and supervising these 


associations, you have this language in the statute and we ought to try 
to find out what it means and what the results are. It says: 


Upon investigation, if it shall conclude that the law has been violated [the 


Commission shall], make to such association recommendations for the readjust- 
ment of its business in order that it may thereafter maintain its organization 
and management and conduct its business in accordance with law. 


Is there anything in the legislative history of the act which would 


indicate that Congress intended that the Commission in investigating 
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an association and in finding practices which it believed were in viola- 
tion should order them corrected and that upon correcting those prac- 
tices, the association would then be considered as operating lawfully 
without penalty for engaging in the practices which it had agreed 
to correct ¢ 

Mr. Waxp. The Alkali decision of the Supreme Court in 1945 held, 
under this particular procedure, the Commission had no enforcement 

sanctions beyond recommending readjustments. The Commission 
could not there bri ing any kind of an enforcement proceeding against 
the association to order them to cease and desist certain practices. 

The Alkali decision held that the Commission could only recommend 
readjustments. 

You could infer backward from that that the Commission has no 
authority under this to order the association to do anything. 

Mr. Burns. But is there anything in the philosophy of the statute 
giving to the FTC supervision of these associations that would indicate 
there would be some type of conduct which could be corrected upon 
recommendation by the Commission without being considered a viola- 
tion of the law which could be prosecuted or should be prosecuted ? 

Mr. Watp. I think the legislative history will show that it was the 
intent of Congress that only after an association failed to comply with 
the recommendations of the Commission should sanctions apply and 
those sanctions should derive from the Department of Justice, not 
from the FTC, under this procedure of reference after recom- 
mendation. 

Mr. Kintner. In other words, the FTC has administrative respon- 
sibility backed up by the mandatory authority of the Department of 
Justice. 

Mr. Burns. But under the law in accordance with the Alkali deci- 
sion, even if the export association complies with the Commission’s 
recommendation to change its practices, the Department of Justice 
could still prosecute for whatever the violation was that the Commis- 
sion recommended be changed. 


Mr. Krntner. Yes, sir; ‘that was the point that the Senator made a 
few minutes ago. 

Mr. Burns. One of the criticisms which you indicated had been 
made by others, and Mr. Timberg made this morning, was that Webb- 
Pomerene associations were in effect big cartels and therefore are as 
undesirable as European or international cartels. What is your view 
with respect to that statement? 

Mr. Krintwner. It is a matter, Mr. Burns, of semantics. Technically 
I think that these associations which are authorized under the Webb- 
Pomerene law might be ter — “cartels.” The definition of what is 
a cartel varies a great deal. I checked your large dictionary in this 
room prior to the ¢ opening of this hearing and the dictionary says that 
in the sense of economics a cartel is a combination of separate firms 
to maintain prices above competitive figure. And it states that this 
is the German equivalent of the American pool. However, politically 
you could say that the cartel is an agreement between or a combina- 
tion of syndical or political groups for common action. That is the 
French and Belgian definition. In the sense that these American 
firms are permitted to form pools which can engage in restrictive prac- 
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tices abroad—in a technical sense that could be a cartel. And I would 
certainly agree with Mr. Timberg. 

Mr. Burns. This act has always been criticized as representing a 
negation of the Sherman Act philosophy. Would you comment on 
that point of view? 

Mr. Kinrner. I beg your pardon. 

Mr. Burns. It has been criticized as representing a negation of 
Sherman Act philosophy. Would you comment on that? 

Mr. Kintner. Well, in a sense the exemptions granted by the Webb- 
Pomerene law are contrary to Sherman Act policy, and for that mat- 
ter of FTC policy against restrictive agreements or understandings, 
but this is an exemption granted by the Congress and such exemption 
must be, in our view, strictly construed. 

Mr. Burns. Now, has there been any investigation to determine 
whether conditions today have changed from those in 1918 to the 
extent that the problem of counteracting the economic power of Euro- 
pean big cartels is no longer an important factor in our export trade? 

Mr. Krntnmr. We have not made any extensive investigation. How- 
ever, we recently made inquiries which I briefly referred to in my 
prepared statement, and I believe that Mr. Wald can give you quota- 
tions from some replies to the Commission’s inquiry along this line. 
These quotations are not too extensive. It is the type of investigation 
that I think that this committee should properly make, not only here, 
but abroad. 

I think, Senator, you are planning wisely in going abroad and get- 
ting an on-the-scene review of just what is taking place in area world 
trade. 

I would like, if I may, to yield to Mr. Wald for the purpose of giving 
some of the information that we have recently obtained from our 
export associations. 

Mr. Burns. Mr. Wald, if you have any examples of specific in- 
stances where the Webb-Pomerene Act has helped small business to 
compete in the export market, which might not have been able to do 
so without the benefit of the Webb-Pomerene Act, would you refer to 
some of those instances ? 

Mr. Wap. I might say preliminarily that Mr. Timberg this morn- 
ing said that the Webb-Pomerene Act was passed in 1918 as essentially 
defensive legislation—legislation to permit Americans under adverse 
conditions to compete effectively in world markets. 

We have found that, at least, the associations now in existence cite 
au number of those same factors which were cited in 1918, which were 
cited again in 1940, as indicating the reasons for forming the asso- 
clations. 

The Cuatrman. Do you not think a correct description of a cartel, 
because it has throughout history meant so many things, is that a 
cartel is a restrictive association of business, usually with government 
sanction or approval? In most of the countries where it is in existence, 
that is correct, is it not? 

Mr. Krntner. That seems to have been the principal characteristic 
of European cartels; yes, sir. 

The CuarrMan. In Europe, in the universities, they teach the cartel 
system, and the whole use of restrictive prices and sales areas and 
(listribution of markets. They are taught them as required courses not 
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only for lawyers, but engineers and various others who may be engaged 
in foreign trade. Did you know that? I sometimes think that we 
ought to have courses of that kind in our colleges. 

Mr. Kixter. So long as we do not practice it. 

The CuarrMan. But to teach us what we compete with abroad. 

Mr. Krnrner. Yes, sir; you are quite right. 

The Cuarrman. I have seen some of the cartel agreements in which 

e took a Iseking because our legal minds were not attuned to the real 
significance of the cartel method. 

Mr. Wap. May I say that even by stretching the definition of “car- 
iel,” so as to embrace “export association,” that is, Webb-Pomerene ex- 
port associations, and to suggest that all Webb-Pomerene associations 
are, therefore, selling cartels, is a considerable oversimplification be- 

cause, of course, a great number of our associations merely act as intel- 
ligence funnels for funneling information back from foreign markets 
to their individual members who handle all of their sales themselves. 

Mr. Kinrner. Some of these activities of these associations probably 
would be permissible under the Sherman Act, but as a matter of prac- 
tice and precaution many of the associations will form a Webb-Pom- 
erene export association to make sure that they stay well within the 
permissive bounds of the law. 

Mr. Burns. Will you proceed, Mr. Wald? 

Mr. Wap. Yes. These are replies to an inquiry which was made 
by the Division of Export Trade about 4 months ago requesting par- 
ticularly that associations inform the Commission as to those in- 
stances in which they actually met combinations of foreign buyers and 
combinations of competitors in foreign markets, and otherwise, to list 
those instances where they felt that the device of an export trade asso- 
ciation was beneficial to them. 


[am reading from the file of an association which is essentially that 
of small producers. 


Our history indicates that without an export association members of our 
industry would be helpless against the combined forces of importers of any 
country and, undoubtedly, prices and terms would be subordinated to those of 


foreign competitors. 

The Cuarrman. What industry was that in? 

Mr. Wap. This is a fruit export association, fruit sellers. 

We would be very happy, Mr. Burns, to submit to you a statement 
which would embody an Sateast of those instances, that is, a series 
of those instances from the letters, and to have it made a part of the 
record. 

Mr. Burns. I think that would be helpful. 

The Cuatrman. I would appreciate it if you could get that for us, 
and get it right away. 

Mr. Wax. Yes, sir. We will submit that tomorrow. 

Mr. Kinrner. And leaving off the identification of those making the 
answers. 

The Cuarrman. All right. 

Mr. Burns. That is all. 

The Cuarrman. Well, gentlemen, we thank you very much for com- 
ing up. We appreciate it. 

Mr. Kintner. We think that this subcommittee is doing a very val- 
uable work in behalf of the public. 
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The Coarrman. We like to think that we are. 

Mr. Burns. I have one more question. 

Mr. Timberg stated this morning that the Webb-Pomerene Act 
allows the association to participate in international cartels. Is that 
permissible under the act as passed by Congress ? 

Mr. Warp. Admittedly, in the past it has been found that associa- 
tions who participated in international cartels—and the leading case, 
the Alkali case, under the act is one of very widespread association 
participation in international cartels. But the fact that associations 
have in the past participated in cartels, I do not think should becloud 
the issue as to the merits of the Webb-Pomerene Act today, because 
that is essentially a question of administration of the act and enforce- 
ment of the act, to insure that the act is not abused. And it could be 
said that participation in cartels in the past has been out of sufferance 
of the antitrust authorities. 

The short answer, I think, to participation in cartels is that the anti- 
trust authorities must be more alert to these abuses. 

The Cuatrrman. In other words, the act did not—— 

Mr. Wap. Certainly did not permit it. 

The Cuarrman. Authorize them to enter into contracts with cartels? 

Mr. Wap. That is right. 

The Cuarrman. But did enable them to enter into a contract among 
themselves and appoint an association as an agency, either to collect 
the information for them or to disseminate it and, also, to meet and 
agree upon a price at which they would sell their product abroad, is 
that right? 

Mr. Wap. Yes, sir. 

Mr. Kintrner. That is correct. And it is the understanding of the 
law under which we are now operating at the Federal Trade Com- 
mission. 

The Cuatrman. All right, gentlemen, then we will recess until 10 
o'clock tomorrow morning. 

We will place the information you are to furnish at this point in 
the record. 

(The information to be furnished is as follows :) 


FEDERAL TRADE COMMISSION, 
Washington 25, September 16, 1955. 
JOSEPH W. Burns, Esq., 
Chief Counsel, Subcommittee on Antitrust and Monopoly, 
Senate Committee on the Judiciary, Washington, D. C. 

Dear Mr. Burns: In response to your request during our testimony on Septem- 
ber 13, 1955, enclosed is a compilation of extracted materiais from reports of a 
number of Webb-Pomerene associations setting forth the associations’ views on 
the advantages of the Webb-Pomerene Act. 

I am also enclosing a copy of the Commission letter to associations soliciting 
their views on this subject. 

Sincerely yours, 
Eart W. KIntNER, General Counsel. 


ASSOCIATION No. 1, SEPTEMBER 9, 1955 


* a >: oe = + > 
“It is quite clear that the activities of such foreign combinations in [this 
industry] directly and substantially affect [American business] in foreign terri- 
tories throughout the world. 
“The maintenance of vital foreign markets for American [products] requires 
constant negotiation by this association in the face of continuing strong pressure 
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of organized foreign * * * interests for the imposition by their respective gov- 
ernments of restrictions on * * * importation. * * * Import restrictions dis- 
criminating against [the] American [product] take many forms. The more 
usual ones are import quotas * * * special taxes, the proceeds of which are 
made available for domestic * * * producers, exchange restrictions blocking the 
use of earnings from [the American product] so as to require * * * use [ot 
such earnings for producing a like product locally] and * * * tax remissions it 
favor of [the domestic product]. In some manner these are imposed upon the 
American * * * industry by foreign governments at the behest of combinations 
of native * * * producers and distributors. 

“The imposition by foreign governments of such barriers against [the] Amer- 
ican [product], responsive to the local * * * interest calls for the joint repre- 
sentation of the American * * * interests in negotiations with the foreign goy- 
ernments and their * * * regulatory agencies. 

“In some important markets for [the] American [product] conditions for 
entry into the market and the conduct of business are imposed and regulated by 
local local organizations which enjoy the active recognition and support of their 
respective governments. Such organizations, comprised of the main divisions 
of the * * * industry, * * *, operate in Holland, Italy, and Germany. * * * 

“Distrubutors of [the product abroad sell] mainly through local subsidiary 
corporations which enter into contracts with local [companies]. In nearly all 
of the countries of the world the local [companies] are members of local * * * 
associations. 

“While, of course, not every [dealers’] association is a combination or cartel 
affecting the business of our member companies, it is unfortunately a fact that 
in many foreign countries [dealers’] associations exist, which fix prices 
and * * * terms by corporate action and through the combined power of [the 
dealers] in the association endeavor to impose these terms on the distributors 
including our member companies. They do so free from legal inhibitions similar 
to our Federal antitrust laws. 

‘sk ke * 

“In certain other countries there are * * * associations which are not as 
powerful, but which attempt to force their own policies on distributors of [the] 
foreign [product]. The united action of the association’s member companies 
through the association gives a measure of counteracting protection. 

“In response to the Commission’s second question, the provisions of the Export 
Trade Act which enable the member companies of the association to act collec- 
tively in defense against discriminatory treatment abroad provide invaluable 
aid to the industry. If the member companies were unable to act collectively 
on such matters, pursuant to the terms of the Webb-Pomerene Act. they would 
virtually be at the complete mercy of the comprehensive industry organizations. 
government trading monopolies, and * * * associations of the nature described 
above.” 

* x ~ * * * 
AssocIATION No. 2, JuLy 12, 1955 

‘“* * * it is the existence of this association, operating under the Export 
Trade Act, that prevents foreign combinations from working to the detriment 
of * * * industry in foreign markets. This is the reason why the association was 
organized in 1925. 

“We know of no formal cartels in * * *, but importers in most of the 
European markets are organized into active trade associations * * * In the 
past a number of them * * * attempted to dictate terms of sale of * * * so as 
to increase their control * * * American exporters acting along would be 
unable to resist demands of these foreign trade associations of importers who 
are free to enter into combinations to control trade. An American association 
operating under the auspices of the Export Trade Act permits organized resist- 
ance without exposing individual merchants to the dangers of being picked off 
one at a time. 

“Our history indicates that without an export association California exporters 
would be helpless against the combined forces of importers in any country, and 


undoubtedly prices and terms would be subordinated to those of foreign 
competitors. * * *” 
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Association No. 3, June 13, 1955 





* * * * * 7 * 


“‘(a) It is a matter of common business knowledge that cartels or combina- 
tions, some of which are government sponsored and some of which are privately 
sponsored, exist and operate in * * * industry * * * and in continental 
Europe; * * * 

“(b) One example of the value of the Export Trade Act in assisting American 
exporters to meet the competition of foreign combinations is the opportunity it 
offers for American exporters to share the information which they are indi- 
vidually able to obtain concerning the activities of their foreign competitors. 
Our experience has shown that in a particular area one member will have an 
alert distributor who sends in accurate information about the foreign competition 
in his area, while in another area it will be the distributor of a different 
member who obtains the best information. Thus, an interchange of data among 
all members is very helpful toward keeping them informed as to their foreign 
competition, generally. The act is also valuable in that it affords American 
exporters the opportunity, by acting collectively, to reduce prices in an orderly 
manner to meet specific foreign price competition in specific markets and at 
specific times, without at the same time forcing down export prices in other 
markets where the American product is still able to compete on the basis of its 
higher quality, even though at a higher price level.” 


* * *e * * * * 


ASSOCIATION No. 4, May 30, 1955 


“The clear answer to the first question is that competing foreign combinations 
do directly and substantially affect the business of the * * * associations. * * * 
the government of the foreign country involved through official representatives 
actually sits in on the negotiations, participates fully in them, puts its strength, 
prestige, financial policies, and views into the discussions. At times, these offi- 
cial governmental representatives make use of veiled and implied threats as to 
quotas, import duties, taxes, license fees, dubbing permits, monetary exchange 
regulations, etc., being used against American * * * unless the export associa- 
tion involved accedes to the wishes of the particular foreign * * * con- 
cerned * * *, 

“In answer to question (0), it is our opinion that the Export Trade Act does 
serve a very important function and purpose; that it is of great value by afford- 
ing limited protection and immunity to an American trade association or group of 

ompanies doing business abroad from the prohibitions of the antitrust laws of 

the United States. The act allows American exporters to get together, discuss 
their problems, agree on prices and terms, and thereby to offer a united front 
against foreign cartels. This could not be done were it not for the provisions of 
the Export Trade Act. * * *” 


ASSOCIATION NO. 5, May 31, 1955 


” * * * * * * 


“(b) The Webb Export Trade Act enables American manufacturers in this 
association to pool their efforts and to meet the united foreign competition by 
joint action instead of attempting to meet it individually. Such joint action 
presently includes the exchange of information obtained by each of the members 
as to market conditions abroad. It is extremely difficult to secure current and 
accurate information on conditions in foreign markets. Unlike the situation in 
domestic markets, manufacturers do not have a sales force which is continuously 
calling on customers; home offices of manufacturers are inaccessible for visits, 
and trade statistics are stale, sketchy, or nonexistent. Small manufacturers 
who do not have foreign agents are at an even greater disadvantage and have no 
way of checking the accuracy of rumors and misleading reports which they 
receive. By means of exchanges of information through the association, small 
manufacturers are enabled to procure information which would be otherwise 
unavailable to them. Such exchanges not only increase the total information 
available to each company, but enable the members to check on the accuracy of 
information transmitted to the individual members. The association also enables 
members to pool their thinking and to reach group decisions on export pricing 
which will be most effective in promoting the interests of the industry as a whole 
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in competition with foreigners. This association has also undertaken a program 
to publicize the existence, importance, and value of American products in an 
attempt to promote the sale of these products * * * as against competitive 
foreign products. * * * could not be carried on at all, and none could be carried 
through with the same effectiveness, except for the existence of an export trade 
association.” 

ASSOCIATION No. 6, JuLY 21, 1955 


* * * + * * * 


“The Webb-Pomerene Act helps our members to compete in these foreign 
markets in several important ways. 

“1. First, it affords a clearinghouse for comparing and analyzing current com- 
petitive conditions in each export market. A single company with a single local 
agent in a particular export market cannot rely with confidence on the accuracy 
and completeness of information obtained from such agent. The first interest 
of the local agent, especially when bids are submitted, is in securing an order at 
any price. To that end he may give an inaccurate picture of the prices being 
quoted by other competitors, American and foreign. With the information from 
several agents brought out at meetings of the association, a much clearer picture 
of the competitive situation in a particular market can be obtained. 

“Our members believe, though they have no documentary proof, that foreign 
manufacturers through combination arrangements do have and do utilize the 
same advantages of a mutual intelligence organization. Individual American 
manufacturers might find it impossible long to compete with growing foreign 
competition without such an exchange of information under the Webb- 
Pomerene Act. 

“2. The Webb-Pomerene Act also permits each of our members—all American 
manufacturers—to eliminate competition between them in these export markets 
in matters concerning prices, while at the same time they retain and exercise 
complete freedom of action to compete with each other in every other respect in 
the maintenance and development of their individual export businesses. 

“Export prices are especially susceptible to price cutting to noncompensatory 
levels. Since the association affords a clearinghouse for evaluating the com- 
petitive picture, the members can quickly adjust their individual prices to meet 
real foreign competition. This freedom to discuss prices, moreover, prevents the 
foreign agent of one American company from playing his company against 
another American company. * * * 

“It is doubtful that * * * could continue to maintain an export business in 
the face of increasing foreign competition if they had only to rely on the price 
information furnished them by their foreign agents who would continually 
encourage them to meet price cuts—real or fancied—of their American 
competitors. 

“3. Though the principal and most tangible value of the Webb-Pomerene Act 
Association to the export trade of our members lies in the two areas stated 
above, the association performs other important services. At times there have 
been occasions when an export market has been threatened with the building of 
a Government-sponsored factory intended to be supported by high tariffs. The 
combined efforts of American companies and their local agents have been suc- 
cessful in persuading the local government that such a factory could not supply 
the local market with * * * of the variety and quality needed. Such a joint 
effort can thus preserve an important market for American exports. 

“In another field the association has been successful in reducing conference 
shipping rates to enable it to meet foreign competition. * * * 

“While these activities might possibly be continued without the Webb- 
Pomerene Act exemption, it is doubtful whether the association could continue 
to function without that act, or if it did function, whether discussions of foreign 
competitive conditions would be free enough to alert the members to threats to 
their export markets and to joint action to preserve them.” 

* * * + * * * 


ASSOCIATION No. 7, JUNE 10, 1955 


* * * * + ” * 
““(4) In practically all foreign countries manufacturers in any given trade are 


permitted freely to discuss matters of pricing and other selling policies in con- 
nection with the domestic trade in and the export trade from the country. 
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“* * * We are convinced that without the Export Trade Act, which permits 
the operation of our association, the situation in respect to prices and terms and 
conditions of sale in practically all foreign countries would make it much more 
difficult for our members to compete. 

“The members of our association have their own personnel located in many 
parts of the world. They are constantly reporting on trade practices of our for- 
eign competitor suppliers. But under the act our association is in a position to 
operate as a clearinghouse for all such information and to the benefit of each asso- 
ciation member. Without the Export Trade Act our members competing with 
foreign suppliers in the various foreign markets would not be enabled to discuss 
foreign merchandising problems in detail, nor to discuss and determine ways and 
means of counteracting the type of competition present in the various foreign 
countries as a result of local association activities, local government aid, and 
the inevitable consequences of lower labor and transportation costs.” 

* * * * ” * e 


———— 
May 17, 18, 20, 1955. 

GENTLEMEN: This office is requesting each association filing with the Federal 
Trade Commission under the Export Trade Act (Webb-Pomerene law, 15 U. 8. C. 
61-65) to assist in evaluating the effect of foreign cartels and similar combi- 
nations upon that portion of the export trade of the United States which is carried 
on by Export Trade Act associations. 

It would be appreciated if the following questions were answered in as much 
detail as the importance of the subject to the association warrants: 

(a) Does it appear that foreign combinations, government or privately spon- 
sored, in competition with the association or otherwise, affect directly and sub- 
stantially the business of the association? How? Is factual evidence in support 
of the answer given available to the association ? 

(b) If foreign combinations adversely affect the business of the association, 
what is the value of the Export Trade Act in meeting or in overcoming this effect? 
How, if at all, does the act allow American exporters to compete better with these 
combinations than they could if the act were not in being? 

In answering these questions it may be presumed that this office is familiar with 
the general functioning of the association. Accordingly, brief answers limited to 
the matters involved will suffice. 

Your early cooperation in this regard will be appreciated. 

Very truly yours, 
BERNARD B. SMyTH, Chief 


(Whereupon, at 4:10 p. m., the subcommittee recessed, to reconvene 


at 10 a.m., Wednesday, September 14, 1955.) 
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WEDNESDAY, SEPTEMBER 14, 1955 


Unirep Srates SENATE. 
SUBCOMMITTEE ON ANTITRUST AND MONOPOLY 
OF THE COMMITTEE ON THE «J UDICIARY, 
Washington, D. C. 


The subcommittee met, pursuant to recess, at 10:20 a. m., in room 


424, Senate Office Building, Senator Harley M. Kilgore (chairman) 
presiding. 


Present: Senator Kilgore. 

Also present: Joseph W. Burns, chief counsel. 

The Cuarrman. The committe will come to order. 

The first witness today will be Stephen P. Ladas, speaking for the 
United States Council of the International Chamber of Commerce. 


STATEMENT OF STEPHEN P. LADAS, REPRESENTING THE UNITED 
STATES COUNCIL OF THE INTERNATIONAL CHAMBER OF COM- 
MERCE 


Mr. Lapas. Mr. Chairman, first, probably, I should say what the 
United States Council of the International Chamber of Commerce is, 
on whose behalf I appear primarily. 

This is an organization of private business associations and enter- 
prises which represent the interests of the American business commu- 
nity in the International Chamber of Commerce, which is a federation 
of simil: ar org anizations in 35 nations. 

The Cuairman. You said “associations.” Does that mean Webb- 
Pomerene associations ? 

Mr. Lapas. No. 

Secondly, I appear also personally, and this is because I happen to 
be chairman of the International Committee on International Protec- 
tion of Industrial Property of the International Chamber of Com- 
merce for the last 10 years, and professionally I am in the business of 
advising American attorneys and legal departments of companies 
with respect to foreign patents, trademarks, know-how, designs, and 
agreements relating thereto. 

The Cuarrman. Are you a lawyer? 

Mr. Lapas. No. I am a graduate of the Harvard Law School. 

The Cuatrman. You mean that you are a graduate of the Harvard 
Law School, but you are not a practicing attorney ; that is what you 
mean 


Mr. Lapas. Yes, sir; that is right. 
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The fact is that the foreign picture of the American industry and 
commerce today is one of “largely operating in foreign countries, 
through agreements with foreign companies, either controlled sub- 

sidiaries or independent ones, which agreements involve particularly 
patent licensing, communication of know-how, trademark licensing, 
management control, as well as bilateral “at arm’s-length dealings.” 

In other words, rarely an American manufacturer today will hope 
to export from the United States to every country goods manufac- 
tured in this country, and rarely an American manufacturer will 
establish his own plant in foreign countries. It will try to cover the 
world trade through agreements with other manufacturers in other 
countries, which involve patents or know-how or trademark licenses, 
et cetera. 

However, the competence of American business in entering into 
agreement with foreign companies—and I say this with personal 
exper ie nce- 

The Cuatrman. You say rarely will an American manufacturer do 
business directly abroad; is that right? 

Mr. Lapas. No. Rarely will an American manufacturer establish 
his own plant in a foreign country. 

The Cuatrman. That does not mean that they do not ship abroad, 
except on contracts with other companies? 

Mr. Lapas. That is right. Sometimes they ship directly from this 
country. 

The Crairman. And sometimes they have their agencies abroad, 
and ship directly to their agencies ? 

Mr. Lapas. That is right. 

The Cuarrman. And sometimes they have working agreements with 
ee corporations ? 

Mr. Lapas. Yes, sir, because they cannot export, for instance, to 
India or to Great Britain from this country because of import restric- 
tions or exchange difficulties. So the only way by which they can hope 
to get into th: country is through agreements with local companies. 

In my office I draft probably 3 or 4 agreements every week of this 
kind, which involve arrangements between American manufacturers 
and foreign manufacturers. 

Because of present practices and decisions of the courts, through 
prosecutions of the Antitrust Division of the Department of Justice, 
several causes of confusion have arisen as to what American business 
can do through such agreements with foreign concerns, and the prin- 
cipal confusions and worries are the following three: 

First, is it proper for an American business enterprise to enter into 
an agreement with a foreign enterprise applicable to a group of coun- 
tries, as well as to a single country? In other words, is it proper for 
an American manufacturer to enter into a patent license or ieee 
license or know-how agreement with a British manufacturer and give 
to the British manufacturer the right to distribute to the British Com- 
monwealth of Nations, or to the European countries ? 

I think this should be permitted: if it is permissible for the Ameri- 
can manufacturer to enter into a separate agreement with manufac- 
turers in 20 countries, individual agreements, then what is the dif- 
ference between that and having an agreement with 1 manufacturer 
applicable to 20 countries? 
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In other words, 20 agreements applic: able to 20 countries, or 1 agree- 
nent applicable to 20 countries, seems to me is the same, yet ther eis 
considerable doubt in the minds of American manufacturers whether 
they can enter into an agreement of that kind which is applicable to 
20 countries, because they are afraid that the attack will be made that 
this is a division of territory, and clarification of the problem in that 
respect is desir: able. 

How it is done depends on particular circumstances. For instance, 
if it is an agreement to manufacture a very simple product, tooth- 
paste, for instance, naturally and generally there will be an agreement 
for one country. 

If it is an agreement for a soft drink, the agreement will be for 
manufacture in that country only, with a single company, because 
it is not practical to expect that the licensee in France, for instance, 
will be able to export the bottled soft drink into Germany and 
Holland and Belgium, et cetera. 

The CuatrmMan. Those really are what one might call patent li- 
censing agreements ? 

Mr. Lapas. That is right ; or trademark licensing. 

The Cuaman. In which an American company licenses a for- 
eign company to manufacture its product in its own plant abroad? 

Mr. LapAs. That is right. 

The Carman. And to use its trademark? 

Mr. Lapas. Or know-how. 

The CuatrmMan. Yes, and the know-how. 

Mr. Lapas. That is right. 

But if it is, for instance, an agreement relating to heavy ma- 
chiness or to very intricate business equipment, the chances are that 

he American manufacturer cannot find a capable manufacturer who 
has the plant or the experience to do that kind of work in Holland, in 
Belgium, in Switzerland—in every one of those countries. 

Ordinarily, he would enter into an agreement with the British 
nanufacturer, for instance, who has the plant and the machinery, 

nd will allow the British manufacturer to export to those countries. 

So far as that technically is concerned, it constitutes a division of 
te rritory. It is a reasonable division. It is a necessary setup, because 

that is the only way by which the American manufacturer can hope 
to have its know-how and its trademark used in that country, and 
to receive a dividend or other profits, through agreement. 

The CHarrmMan. You realize, however, that there may be some very 
bad abuses in such cases. They are the chief factors that have caused 
all of the difficulty. 

Mr. Lapas. Mr. Chairman, I appreciate that, but the point I am 
trying to make is this 

The Cuaman. I will give you an illustration. The Bausch & 
Lomb-Zeiss agreement, in which research work of the United States 
Comm nment was turned over to Zeiss, and the laboratory work done 

vy Bausch & Lomb in this country, which was done by technical peo- 
< selected and approved by Zeiss. 

That is the type of agreement that has built up a strong feeling 
igainst these agreements on the exchange of know-how and the li- 
censing of patents abroad. Frequently that licensing has meant that 
we have simply given the know-how. 
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I was just explaining to you that that is why these contracts must 
be supervised in some way. 

Mr. Lapas. I believe that, but my point, Senator, is this: that the 
agreement involving the licensing for the trademark or the patent 
or the know-how is one kind of an agreement, and the agreement 
which may have price-fixing or may have other definite restrictions, 
which are monopolistic restrictions, is the one thing that should be 
looked at separately from the other. 

A second kind of confusion which arises, and which is a problem 
today for American businessmen, is: 

Is it proper for an American manufacturer to restrict himself 
from importing and selling his own products in the territory of the 
licensee and to restrict the licensee ek importing and selling the 
licensee’s products in the United States? 

The proposition that such restrictions are not lawful denies the 
application of the rule of reason to foreign commerce activities of 
American industry. 

Indeed, to require the American company to authorize a foreign 
company to import its goods into the United States is to destroy, in 
effect, the moving force of such agreements. The whole object of an 
arrangement in the international field is to make it possible for the 
American manufacturer to obtain an economic advantage, not a detri- 
ment. He could not be expected ever to enter into an agreement with 
a foreign company under his patents, trademarks, or know-how if this 
meant that he must create a competitor in his own business in this 
country. 

In other words, let us consider, for instance, the case of the Ronson 
Corp. that makes lighters. Supposing they make an agreement with 
a Japanese company to make similar lighters in Japan, and to use the 
trademark Ronson in Japan. If that means that they would be made 
in Japan and come into this country, the heads of the management of 
the Ronson Corp. would have to be looked into. It would make no 
sense. 

The lighters that would come from Japan would probably be a frac- 
tion of the price of those made here, and the quality would not be the 
quality of the American-made product. 

The Cratrman. However, Ronson is doing that on their gas 
lighter—they are having that made in Europe; is that not right? 

Mr. Lapas. That I do not know. 

The Cuatrman. I have been informed of that. I do not know. 

Mr. Lapas. There are many reasons why this is not practical. For 
instance, in pharmaceutical products of some kinds the American 
manufacturer enters into an arrangement with the foreign manufac- 
turers to make pharmaceutical products of some kind. 

For instance, in Latin America, the Latin American people will make 
those inferior products. The standards are lower. 

To allow those products to come into the United States is to ruin 
the goodwill of the American product here. 

Take, for instance, a radio manufacturer 





The CHatrman. It isa way of getting around our public-health laws, 
our Pure Food and Drug Act—— 
Mr. Lapas. It is. 
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The CuarrMan (continuing). If you put inferior products in here, 
with a label as though made in the United States. 

Mr. Lapas. Take radio manufactur ing. A radio manufacturer au- 
thorizes someone in Brazil to assemble radios there. The wood there 
may be inferior, the materials which are used may be inferior. And 

if the law permits the Brazilian to import those 1 ‘adios, those assembled 
radios, into the United States and to sell them under the licensed Amer- 
ican trademark, it will ruin the goodwill of the American manufac- 
turer’s trademark here. 

So, for all of those practical reasons, it is impossible for an Amer- 
ican manufacturer to ever be encouraged to enter into agreements with 
foreign companies, and to give them know -how, and to give them expe- 
rience, and to receive roy: alties, if that would mean that the American 
manufacturer must then suffer the competition of the foreign-made 
product into the United States. 

Then, on the other hand, to require the American company to com- 
pete with the foreign company in the licensed territory is, again, to 
destroy the idea of licensing, because no licensee will undertake to 
invest capital and to promote and develop a business with the licensed 
patents, trademarks, or know-how if he must meet the competition of 
the American manufacturer. 

In other words, when the American manufacturer enters into a 
license agreement with a French manufacturer, he must by necessity 
promise to the French manufacturer that he will not compete with 
him in France; otherwise he will never make the investment which is 
required to set up the machinery and a separate factory to make the 
woods there. 

So again, for practical reasons, you have to have that kind of reason- 
able restriction. 

There are other reasons why these restrictions are necessary. 

The trademark laws of foreign countries interfere with the idea 
of simultaneous use of trademarks by two people. They do not 
allow it. In many British countries, for instance, a trademark must 
only be used by one person. If you have a joint use of a trademark 
by a licensee and the manufacturer, you destroy the trademark. 

[ think the best example that I can give you of that is this: There 
is a Pennsylvania company, a textile manufacturer, that makes spe- 
cial effects on textiles which are used for dresses and all kinds of 
things. They were very successful. They had various inventions 
and a very effective trademark. 

Originally they licensed manufacturers in one country to make 
products and to sell them in that country only. 

After certain decisions in this country of the courts, they were terri- 
fied and they changed their agreements, and they now allow every 
licensed manufacturer in every country to distribute and export his 
products anywhere he wishes. They have 200 licensed manufacturers 
throughout the world. 

The result of these agreements has been ruinous, chaos. 

First of all, they have destroyed practically their trademark, be- 
cause 60 or 70 manufacturers from all over the world are selling 
goods under the same trademark in 1 territory. That has made the 

trademark a generic word, not a trademark any more. 
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Secause of several imports into several territories, they submerged 
the market with terrific quantities of that product. The mark has 
lost its goodwill, has become a cheap trademark. 

The products, for instance, from Italy were very cheaply priced 
produc ts, rather than the British product which was more expensive. 
The result was that to all intents they brought the prices down. 

Now, the licensees do not use this trademark any more, have refused 
to use it, because it has become a liability rather than an asset. They 
refuse to pay any royalty to the American company because it has 
allowed the trademark to be destroyed, since it has allowed that 
kind of competition. 

The CuatrMan. Does that competition enter the United States, 
too ¢ 

Mr. Lapas. No; not the United States. Those things do not come 
into the United States because the American company is a large man- 
ufacturer, and produces very large quantities at inexpensive prices. 
It is a mass manufacturer. 

That is a very eloquent example of these restrictions operating to 
destroy a trademark and to destroy the goodwill attached to this 
know-how possessed by this company and to destroy the company’s 
right to receive royalties or any profits out of that development that 
it has had. 

Mr. Burns. You say that this trademark which was originated by 
the American company was licensed in several foreign countries ‘ 

Mr. Lapas. That is right. 

Mr. Burns. And that the manufacturers in different countries. 
making a product under that trademark, sold it in a third country, for 
example, where they competed ? 

Mr. Lapas. That is right. 

Mr. Burns. One country sold the product cheaper than the other 
country ? 

Mr. Lapas. That is right. 

Mr. Burns. What is the original purpose of governments in protect- 
ing the trademark ? 

Mr. Lavas. To designate origin—a manufacturing origin or guar- 
anty. Inother words, the trademark guarantees that a certain product 
has certain standards, certain qualities, made according to certain 
specifications. 

Mr. Burns. Let us take a country in South America where products 
are imported from Italy and England and America, all on the same 
tr ademark, and at different prices. 

As far as that particular country is concerned, what are the pesile 
to expect from the trademark? What is it su posed to connote ? 

Mr. Lapas. In Latin America the conception of a trademark is a 
little different from ours. A trademark is a property. The one who 
has the registration for a trademark has the property, just as much 
as I have the property in my pencil, as much as you have property in 
your car. I mean, the conception of indication of origin ts not i. e 
present very much. 

Mr. Burns. Take a country where it is > 

Mr. Lapas. Take Australia, for examp That is where it has been 
destroyed. There were about 23 manu scien, from Italy, Sweden, 
Holland, France, Great Britain, importing into Australia. In that 
country a trademark must indicate origin. 
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The moment that 23 manufacturers import products bearing the 
same trademark, the trademark has ceased to function as a trademark. 
It simply now means a certain kind of article. That is what it means. 

Mr. Burns. Aside from the effects of the competition, what is the 
theory in protecting the trademark, in giving a right to the trademark ? 

Mr. Lapas. The problem does not arise because of that situation. 
This mark would never be registered. Therefore, it is not a trade- 
mark. It has never become a trademark. 

Mr. Burns. Let us assume that an American company registered the 
trademark originally. 

Mr. Lapas. Yes; and then sells to these 23 people. Anyone could 
go and have the court declare that it is not a trademark—they could go 
to the courts. 

Mr. Burns. What is the situation in Argentina, as you stated it? 

Mr. Lapas. In Argentina, because of that conception of a trademark 
constituting property, any of 23 people using the trademark, that will 
not necessarily destroy the trademark. 

Mr. Burns. What is the conception of the use of a trademark in the 
United States ? 

Mr. Lapas. In the United States, if the mark is used by a second or 
third person, who is a related person to the trademark owner, then the 
use will not destroy the trademark, and the related person means a per- 
son who is controlled by the trademark owner with respect to the 
materials and the standards of the product made. 

Mr. Burns. Is the public assumed to have any protection as the 
result of this grant of a trademark to one who applies for it? 

Mr. Lapas. The public is protected in this fashion: If, in fact, I 
have permitted you to use the trademark without controlling the 
standards and the quality of the product, then anyone, a third person, 
can go and declare the mark invalidated by the courts, because it is 
no longer indicating origin, or does not guarantee any more a product 
of a certain standard. 

The CuarrMan. In other words, if you permit the use of a trade- 
mark to another manufacturer in the United States, the trademark 
owner is really liable for the purity of that product; is that right? 

Mr. Lapas. Correct—liable in that sense. 

The CHarrman. If he does not guarantee, himself, in his contract 
that liability does not cease, so far as he is concerned ? 

Mr. Lapas. He is liable in the sense that if he does not do that, then 
he loses his trademark. That is a pretty big liability. The trade- 
mark may be worth millions in this*country, as many are. Take 
Kodak, for instance. 

The Cuarrman. A very common illustration of that is the word 
“vaseline” by Chesebrough. 

Mr. Lapas. That is right. 

The CHatrman. Vaseline is nothing but petroleum jelly. 

Mr. Lapas. That is right. 

The CHarmrman. Well, even yet a lot of oldtimers still insist that 
they must have vaseline, although it is much more expensive than a 
jar of petroleum jelly, but it is exactly the same thing. 

Mr. Lapas. That is right. 

The Cuarrman. That shows the value of a trademark. 
Mr. Lapas. Right, absolutely. 
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Mr. Burns. The public expects a certain quality when it buys by 
the trademark ? 

Mr. Lapas. That is correct. 

The Cuatrrman. Does not the Pure Food and Drug Agency check 
into that? 

Mr. Lapas. With respect to food products or pharmaceutical prod- 
ucts. 

The Cuarrman. They check into that? 

Mr. Lapas. Yes. 

Mr. Burns. With respect to appliances, where the purchaser seeks 
to have a certain quality and is willing to pay for it, and selects a well- 
known trademarked article, if he buys an American product, made 
under a trademark, such as General Electric, Westinghouse, or RCA, 
he expects a certain quality ? 

Mr. Lapas. No doubt. 

Mr. Burns. It is the purpose of the law in granting this right to 
the manufacturer to afford to the purchaser this added protection? 

Mr. Lapas. Absolutely. 

Mr. Burns. Well, now, if an American trademark owner licenses a 
factory in Italy which produces an inferior product, is not there some 
element of deception, insofar as the people who buy that Italian prod- 
uct when they may be expecting a high quality of the American prod- 
uct, whose trademark has been advertised throughout the world / 

Mr. Lapas. Correct, on certain assumptions. If the American 
manufacturer when exporting the product from the United States 
to Italy sold a product of a certain standard or quality, and then per- 
mits the trademark to be used by the licensee of an inferior product, 
he is deceiving the public in Italy. 

Mr. Burns. You indicated in your statement that the control over 
the quality may not be the same in each country ? 

Mr. Lapas. That is right. 

Mr. Burns. And that is one of the reasons why, for example, you 
would not want to have a foreign, an Italian-made product sold in 
this country where it was inferior, even though it might be the best 
that Italy could produce. 

Mr. Lapas. Correct. 

Mr. Burns. You might take a product which uses water, for ex- 
ample, where chemically it just is not the same, and because of bulk, 
you could not import it. It may be that there might be good eco- 
nomical or business justifications for making it in Italy, but where 
you are relying on the trademark as a justification, is there not some 
possible element of deception ? 

Mr. Lapas. Correct, except for this thing: First of all, it is quite 
yossible that the manufacturer in America never exported it to Italy. 
Therefore, if it begins for the first time to be manufactured in Italy, 
according to the standards, there is no deception. 

Secondly, it may not be exactly inferior in quality. It may be in- 
ferior in appearance, because it is only possible to make it that way 
in Italy. 

For instance, let me take this case which I think is illustrative. On 
Coca-Cola the company insists on the most strict supervision on the 
control of the quality everywhere, but in a certain country people like 


Coca-Cola sweeter. The product is a little sweeter there than in 
this country. 
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The company would not like that product to come into the United 
States, because it is of a sweeter kind, and the people here do not like 
It. 

This is probably only a homely case of illustration, but it indicates 
what I am talking about. 

Take, for instance, radios, as mentioned before. A radio which is 
made in Italy, because of the quality of the wood there must have a 
different tone than a product made in this country with a different 
wood. 

That is the only possible way it can be made that way there, how- 
ever. 

Every manufacturer uses that kind of wood there. There is no 
deception of the public, especially when as all American Hoan 
turers take good care to, do so, it says, “Manufactured in Italy” by, so 
and so, under license from so and so. 

Mr. Burns. But to purchasers in a country where there are 3 or 4 
countries importing into that country, when the customer goes into 
a store, if there should be 3 or 4 radios with the same trademark, do 
you think that the average purchaser would look to see which country 
it was from. and would assume, since it came from Italy, he should 
not expect as good a product as if it came from the United States? 

Mr. Lapas. I think so. 

Mr. Burns, If people had a contrary view, would you say it would 
be unreasonable ? 

Mr. Lapas. I would. 

Mr. Burns. If other people disagreed with your view as to what 
the average person Youle do, would 3 you say that was an unreasonable 
assumption 

Mr. Lapas. I would say this, Mr. Burns: The intelligent American 
manufacturer who wishes to protect the goodwill of his trademark 
will see to it that the public receives ublic notice of the fact that the 

product which he receives there is made locally and is made by someone 
- se. 

The CHatrmMan. Y ou remember the episode in which a city in Japan 
changed its name to “America,” so that they could put the label on, 
“Made in America ¢™ © ‘You remember that instance, do-you not? 

Mr. Lapas. a Usa. 

The C HAIRMA That was back in’ the twenties. They had one 
town named“ pea iéa,” and anothér oné “Usa.” 

Mr. Lapas. That is right. ' 

The Cyraman. Incidentally, with tegard to your iustration on 
Coca-Cola, I think there are about six different flavors of Coca-Cola 
on the European continent, depending on the Country you are in. Tt 
tastes definitély different. "That is why we shipped Coca-Cola sirup 
from this country, and bottled our own product, to the troops; because 
they didnot like that flavor. 

Mr. Lapas: I was going to's third cause of confusion and worry 
about the present staté of the'law. ‘This ‘is in’ connettion ‘with the 
following inquiry. 

Ts it unlawful agreement for the American company to require the 
foreign licensee to use the trademark of the American company and 

no other trademark ? 
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This requirement is a necessary incident to a license agreement. 
The American company cannot be expected to supply know-how and 
technical information—results of large investment and development 
expense—to promote the manufacture and sale of a "aerate sold in 
competition with its own. The whole purpose of such arrangements 
is to create a market and goodwill for the American trademark on a 
worldwide basis. Of course, the licensee may be put to the incon- 
venience of having to adopt, at the termination of the license, a new 
mark for his products, but this is incident to any license agreement, 
even in the domestic market. This is the only way in which the 
manufacturer may retain a hold on the foreign business and be able to 
take over if the licensee fails to perform or otherwise violates the 
agreement. 

The contrary proposition would mean that the licensee, by building 
up a business of his own with the technical help and assistance of the 
American manufacturer, would build up the goodwill of such business 
around his own mark, and the American manufacturer at the termina- 
tion of the agreement would have to start all over again and would 
then have to compete with a competitor whom he had created. 

I will give you an example here again. 

An American manufacturer developed a few years ago a new prod- 
uct with a new trademark which is quite well known in this country. 
He might well be afraid that if they allowed the foreign manufac- 
turer to manufacture it, to give him the know-how, and to give all of 
their experience, and let us say the contract is for either 5 or 10 years, 
and at the termination of the agreement, the foreign manufacturer 
will say, “I do not want it any more. I have enough. I have all of 
the information I want. Now I am terminating the agreement.” 

And then the foreign manufacturer will continue making the prod- 
uct with his mark, and the American manufacturer who has given all 
of the information to the foreign manufacturer would have built up 
a competitor of his own and never be able to go into that market. 

So the only way by which an American manufacturer can hope 
when restrictions are removed, when exchange difficulties are over, to 
go into that market with an American-made product, is to have the 
licensee use his mark, the American manufacturer’s mark, so as to 
build good will around that mark. 

It is unrealistic to think otherwise, that the American manufacturer 
would give all of that information in order to build up a competitor 
in the other country. And I am suggesting that this is a reasonable 
restriction to impose on the foreign licensee not to use any other mark 
except the American manufacturer’s mark. 

Mr. Burns. Is there any question that he is not permitted to, under 
present decisions ? 

Mr. Lapas. The Timken decision, certainly, has that implication. 

Mr. Chairman, what I am submitting very respectfully is this: I 
do not know what the other gentlemen who will testify will say. I 
am not an expert in antitrust law, by any means at all. I am just in 
this foreign field, and I am familiar with the problems which Ameri- 
can business has in trying to make arrangements in foreign countries. 
My submission is this, that you may not want to exempt foreign 
trade from the antitrust laws generally, but I think that there ought 
to be specific exemptions of certain arrangements of this kind involv- 
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ing patents and trademarks or know-how, insofar as they are limited 
to such restrictions involved in the patents or the trademarks. 

In other words, if there are price-fixing arrangements or cartel 
arrangements to reduce production and so on, that is a different matter 
entirely, but if the restrictions are incidental to the trademark license 
or the patent license, or the know-how agreement, I do not think they 
should be deemed to be illegal. At least, they should not be illegal 
per se. They should be dealt with, examined in a reasonable way as 
to whether they are reasonable under the circumstances. 

May I also submit the following? I am familiar with the anti- 
combine laws in the British countries generally. As you probably 
know, Senator, the general pattern of those laws is this: There is a 
board set up by the law. When receiving a complaint on restrictive 
practices, it looks into this restrictive practice, hears the party against 
which the complaint is made, and issues an order by which it forbids 
or prohibits the party concerned from continuing with the practice 
which has been complained of. 

If the party in question receives that order and violates the order, 
then there is a question of criminal prosecution. 

The system seems to me to have this merit: There is a board of 
the Government which represents all interests concerned, which looks 
into the complaint, which hears the party against which the com- 
plaint has been made, which issues an order, and sees to it or orders 
that the practice in question should not be continued. And only if it 
is continued after the issuance of the order, then there is a criminal 
prosecution. 

The CHatrMANn. Let us discuss that. Let us take England, for 
instance—-their board of trade is an official government agency with 
all of the powers of the Government behind it. 

Mr. Lapas. That is correct. 

The CHarrMan. In function, we consider the Federal Trade Com- 
mission as being in a similar capacity. However, it is not, due to the 
fact that in England you have government participation in private 
enterprise. We do not have it in this country. Therefore, the Federal 
Trade Commission is somewhat hampered ; it cannot do the same thing 
that the British Board of Trade can do. 

For instance, if the board of trade in England can tell you that you 
must build a factory here, you have got to build it over here. Why? 
Because the rail facilities over here need the business. There is 
unemployment in this area. I am speaking of private capital. 

And there are various other things. They completely rule the 
business policies of private business in England, which we would not, 
of course, permit in this country. 

While we do have an exact counterpart in the Federal Trade Com- 
mission, it still does not have powers like that, by any means. 

Mr. Lapas. I think you have today here, Mr. Whitney, who will 
be able to describe the British situation to you better than I can, 
because he knows it better than I do. 

All I am suggesting is only a way of dealing with problems of this 
kind, rather than who would do it. 

The CHamman. The matter was brought up and discussed pretty 
thoroughly yesterday on governmental participation in private indus- 
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try, which you do have abroad, and which our main effort in this 
country is to prevent. 

Mr. Lapas. Yes. 

The Cratrman. That puts us rather in a handicapped position in 
dealing with business abroad. 

Also, in our education, I think that we are rather isolationists still. 
We still think only of trading among ourselves. And we do not train 
our Inwyers and others in the techniques of other countries. . For 
instance, I remember I. G. Farben in Germany had enormous files of 
techniques of doing business with the United States of America, tech- 
niques of doing business with Brazil, techniques of doing business with 
the Argentine—they were all set up for their personnel to study. 
And that was very carefully gone into. 

Mr. Laps. All I was hoping to submit, Mr. Chairman 

‘The Cuamman. We have been rather isolationist in our education 
on those things. Our business executives in the past have been almost 
like babes in the woods when dealing abroad. 

Mr. LapaAs. No doubt, very true. 

The CHairman. Have you not found that true / 

Mr. Lapas. Yes; you are right. 

The Cuarrman. That is one reason for your job, is that not right ¢ 

Mr. Lapas. Correct. 

I was just thinking whether you also would not consider the pos- 
sibility of a consulting job in this, in other words, if an American 
manufacturer, an American business, wishes to enter into agreements 
of this kind with foreign countries, that it could go to some organi- 
zation, some Government. or ganization in this country, not, a prose- 
cuting agency like the Antitrust Division, but an organization where 
it may cet a ruling as to whether or not the kind of agreement it 
proposes would be legal or not. After all, we have that kind of 
ruling by the Commissioner of Internal Revenue on a tax. problem. 
Why should there not be such on foreign trade problems of that kind / 

[ do not know whether the Federal Trade Commission can do 
the job, or whether you would have to have a sort of a, Foreign 
Commerce Commission like the Interstate Commerce Commission, but 
some agency of that kind, where the American businessman who 
is eng? aged j in foreign trade can go and consult and get a ruling without 
the fear of being prosecuted. 

The Cuarrman. It has been suggested that the Federal Trade Com- 
mission be authorized to go over mergers and yarious agreements, 
and either give its approval or disapproval in advance: before the 
matter was consummated. 

Mr. Lapas. That is good. 

The Cuamman. Tam glad to get your suggestion on the possibility 
of such a foreign trade commission, or foreign trade division in the 
Federal Trade Commission. 

Mr. Burns. In order to get the record clear, I would, like to ask 
whether you are admitted to practice in any jurisdiction ? 

Mr. Lapas. No. 

Mr. Burns. You are not an attorney ? 

Mr. Lapas. No. 

Mr. Burns. What is your profession ¢ 

Mr. Lapas. International patent, trademark, and copyright solicitor. 
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Mr. Burns. Are you familiar with the Timken ¢ase, so that you 
can discuss the issues in it 4 

Mr. Lapas. Yes. 

Mr. Burns. In your prepared statement you said that when the 
\merican manufacturer wishes to establish his own plant in foreign 
countries, those governments prohibit or handicap him in varions 
ways. Can you give us any examples of ways in which American 
manufacturers are handicapped ? 

Mr. Lapas. Well, in Japan, for instance, in India, and in Spam, 
you cannot even establish a wholly owned subsidiary. Only minority 
interest is what you ean have. 

Mr. Burns. Tri such countries that minority interest could be purely 
financial, could it not—the matter of government regulation—to have 
any competitor, for example, or manufacturer, own the balance of 
the stock ? 

Mr. Lapas. No. 

Mr. Burns. Are there any countries where the American manu- 
facturer is prohibited from having his own factory, 100-pereent 
ownership or majority ownership 4 

Mr. Lapas. Definitely, in Japan, as I mentioned before, you cannot. 

Mr. Burns. Outside of those countries—you named. three, 

Mr. Lapas. Mexico, Portugal, and Egypt. 

Tax problems also may come into the picture, Mr. Burns, in the 
sense that the tax liability of a branch or a wholly owned or controlled 
pep ary may involve not only the profits in that particular country, 

also the general income of the company which also terrifies Ameri- 
can business from going abroad in that way. 

Mir. Burns. Are there many countries which prohibit an American 
nianufaeturer who organized a subsidiary im another country from 
owning a majority of the stock, where the plant is managed by citizens 
of the country—is there any distinction as to management, or is iti a 
question of stock ownership? 

Mr. Lapas. Stock ownership mostly. 

Mr. Burns. In considering an agreement for exclusive manufactur- 
ing rights in a foreign country, is It not necessary to distinguish be- 
tween the grant of patent rights or trademark rights or know-how? 

Mr, Lapas. In my own mind I would not make any distinction be- 
tween the three. 

Mr. Burns. In the case of patents, does it not make a difference 
whether the patent licensed in a foreign country is a product patent 
ra process patent ¢ 

Mr. Lapas. Yes, except that the difference there in other. countries 
is only with regard to pharmaceutical products and food products, 
where a patent may be issued for the process and not for the product. 

Mr. Burns. In connection with a process patent, for example, could 
that not be used as a device for dividing territories between competi- 
tors by licensing a process patent in a foreign country with the under- 
standing that under the law no license being granted in the United 
States, they would legally be prohibited from importing it into the 
United States ? 

Mr. Lapas. Yes. 

Mr. Burns. Is that not one of the problems which has been raised: 
where you have a product patent, it is easy to identify the article, and 
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we can assume that that identical article is not being made by a com- 
petitor. The very fact that the American company has the foreign 
patent on the product would show that at least for that particular 
style, it was the sole owner throughout the world in those countries in 
which it had patents. 

In such a case, if an American granted a patent license in a foreign 
country, he would not immediately be eliminating competition. 

But is it not a different question where we have a product made 
abroad under a process patent, where it is difficult to tell whether those 

»xroducts are in fact using the process? How could we protect the 
intent of our antitrust laws against the elimination of competition 
and still afford to the American companies who want a license a right 
to do so that would be economically beneficial ? 

Mr. Lapas. You mean certain patent licenses may involve by their 
nature restrictions which may do that? 

That I can conceive is possible. 

Mr. Burns. Even if there are no restrictions in the license at all. 
does it not make a difference whether the American manufacturer 
grants a license to a foreign company which is already a competitor 
making the same article and which might be expected to compete in 
this country or in other countries ? 

Mr. Lapas. I submit that most of the patent licenses would have 
to be given to competitors, because mostly patents today are not with 
respect to new products, born as of a miracle. They mostly concern 
developments, technical developments, improvements of what has 
already been developed before or invented before. 

Actually, those licenses have to be made to manufacturers who have 
the machinery, who have the factories, have the setup of making the 
kind of products that they do. 

In other words, it is impossible to license a noncompetitor in most 
of the cases. 

Mr. Burns. The intent of the antitrust laws is to obtain as much 
competition as possible, both between American concerns and between 
American and foreign concerns, both for imports into the United 
States and exports into other countries. 

If you have a large European manufacturer making the product 
which competes with an American product, if an improvement patent 
or process patent is involved, which would enable the foreign manu- 
facturer to make his product a little differently, or a little bit more 
cheaply, carries with it the elimination of competition between the 
foreign and American companies in their country as well as in other 
countries, where no license is granted, does that not eliminate some 
competition which previously existed ? 

Mr. Lapas. I do not know of any factual cases. Theoretically, it 
may be so. I do not know whether factually that does eliminate com- 
petition, because it makes possible for the particular company through 
the patent licensing to improve its products, to give him the entire 
benefits. 

I think the best thing I have on that is, for instance, this one: 

For about 25 years we have owned two-thirds equity interest in a company in 
England engaged in the same kind of business as we. Its products are not 


nearly as good, nor are they as expensive. While we have licensed them to 
make a few of the identical products we make, this has been hampered in 
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recent years by the protection restrictions placed by the antitrust laws. We 
cannot license them to make the same product as we make without restricting 
the territories in which they are sold. While we have felt reasonably sure that 
the restriction of territories would not be held to be in violation of the anti- 
trust laws where we licensed our subsidiary to manufacture a product on which 
strong basic patents were held, at least during the life of the patents, the re- 
striction is not by any means always as clear as this. In some cases there 
may be no patents. And in others, there may only be improvement patents, or 
perhaps patents of doubtful validity. 

In such cases, our know-how of manufacturing the product and our actual 
design, including tool design, are important factors without which the products 
probably would not be made by our subsidiary or by others in England. None- 
theless, in such cases we have great hesitancy to increase production in England. 
It is impossible for us to export to any of the countries of the world, whereas 
they could be exported from England. This is because of the well-known import 
restrictions and exchange difficulties prevailing throughout the foreign field. 

The result is that business is not being done which could be done, business 
that would bring dividends into the United States and provide other than 
direct benefits as well. 

With respect to this other-than-direct benefits, if we were able to expand the 
manufacturing facilities of our English subsidiary by giving it more of our own 
products, each in turn would be in position to manufacture for us for importa- 
tion into the United States certain other products which it is not economical for 
us to produce here at all. 

Here again trade is actually restrained, rather than increased by the situation 
which exists. 

This sort of provides the kind of answer you have in mind. 

Mr. Burns. it provides a specific illustration. Is that not what we 
have to look for? Particularly, cases in order to determine what type 
of rules, if any, can be devised. 

We have the congressional policy of encouraging foreign invest- 
ments, including the exportation of technology and know-how, and 
on the other hand, we have a policy of desiring as much competition 
as possible. 

Mr. Lapas. That is right. 

Mr. Burns. In your statement you have pointed out some of the 
problems which have arisen from the standpoint of the businessman, 
from the standpoint of maintaining competition. We have to test 
that out. I would like, if you have any, examples of where a process 
patent should be licensed, even though the result is to prevent a com- 
petitor from importing into the United States. 

Mr. Lapas. No, I do not have anything except this. 

Mr. Burns. You can see, can you not, that in order to grant the per- 
mission to have licenses which would exclude the imports, that it is 
necessary to take into consideration many factors? 

Mr. Lapas. I do agree. 

Mr. Burns. There have been cases which went through the courts 
where the court has found as a fact that the patent license was ac- 
tually a device for dividing territories, and ieee without it, there 
would have been competition. And the companies were large enough 
and had competent enough technical staffs to compete. 

Now, with respect to trademarks, should an American manufac- 
turer be permitted to license his trademark to a foreign manufacturer 
whose product was substantially identical and thus prevent its im- 
portation into the United States? 

Mr. Lapas. I think so, for the following reason, Mr. Burns. There 
would be no inducement in the American manufacturer to enter into 
an agreement of that kind if the result of the agreement is to permit 
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the foreign manufacturer with improvement of the quality and know- 
how that it receives from the American manufacturer to compete in 
the United States with him. 

In other words, before the agreement there is no competition, be- 
cause the product of the foreign manufacturer is inferior in quality, 
or because itis not so good. And, therefore, it:does not sell in the 
United States. 

After the agreement you create an illustration where the foreign 
product comes .to the United States. ‘Therefore, the inducement, for 
licensing, for expansion, the inducement for investment, is gone. 

Mr. Burns. What we want to balance is the benefit which we would 
like to give to the American businessman to get as mutch for his prop- 
erty rights as he can, and the desire to maintain, competition. 

I go back to the product patent, because: I think it makes a.starting 
point. 

If an American manufacturer inyénts an entirely new product and 
gets patent protection, throughout the world, he can sell that product 
in other countries, except for problems of. restriction or. handicaps 
which may be presented. And if he decides that'in view of the handi- 
caps to license the manufacture in other countries, then our own cus- 
toms laws would prohibit the importation of that product into the 
United States. 

But, regardless of that, we probably would say that no’competition 
has been hindered in any way, because that product would not have 
been made anyplace else, in any event.’ We could start with that. 

Mr. Lavas. That is right. | 

Mr. Burns. When we come to the trademark in the United States, 
the American manufacturer has been given the protection of the trade- 
mark. And if he is going to use that in other countries which Have 
given him a similar right, we have to consider to what ‘extent that 
trademark will be used in such a way as to give him the ‘benefits, 
but without restraining competition. 

That trademark could be applied ‘in European countries to a'sub- 
stantially identical product unpatented, made by a competitor which, 
except for the trademark, could have been imported into the United 
States. 

Would you say that in order to allow the American manufacturer 
to get some additional income from the use of his trademark that 
he should be permitted to grant that trademark to a foreign competitor 
of a substantially identical product and thus prevent the importation 
of that product into the United States? 

Mr. Lapas, I think you made an assumption which is this, that the 
foreign manufacturer was in a position to make the identical product 
under another trademark and import it into the United States. 

Mr. Borns. Yes; that is the assumption, 

Mr. Lanpas. As the result of the agreement now, where the foreign 
manufacturer uses the American company’s mark, it no longer can 
import into the United States? 

Mr. Burns. Yes. . 

Mr. Lapas. I am not making that assumption, because I think the 
American manufacturer will not ever license the use of a trademark 
except. also subject to giving to the foreign manufacturer know-how, 
technical information, Standards. and so on, according to which the 
product is made. The mark is applied on such products. 
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In other words, I cannot conceive how there would be a license agree- 
ment between the American manufacturer and a French manufacturer 
which is a bare trademark license agreement. Jt has to have as part 
of it technical information, know-how, and other engineering services, 
et cetera, which are involved in ordér to make the product in France 
similar to the American product. 

Mr. Burns. To what extent do you think that an agreement to 
license the foreign manufacturer with the trademark and the use 
of the know-how which would include any technology not covered by 
the patent, in the absence of a patent—how far should the United 
States go in permitting such an agreement with'a company which we 
will calla competitor in the sense that it makes the same type of 
product, whether you call it a Ronson lighter, or a product which is 
substantially similar—how far should we go in permitting that ? 

Mr. Lapas. My submission would be, so long as the agreement 
involves an actual giving to the foreign manufacturer of valuable 
ey how, of technical information, in other words, an actual possi- 

bility of economic development of the foreign industry. 

The Carman. Would not, this simplify it: That sufficient know- 
how and other matters must be licensed to make the trademark used 
on an identical product with exactly all of the same characteristics 
and qualities, Is that not right? 

Mr. Lapas. That is right. 

The CuHarrman. That would be the type of contract that would be 
entered into? 

Mr. Lapas. That is right. 

The CuHarrman. If not the use of the trademark on the similar prod- 
uct, which possibly is not as well made? 

Mr. Lapas. No, no. My own experience is that for years I have 
never drafted an agreement which involved a bare trademark license 
Without technical know-how back of it. 

The Cuarrman. We had an illustration of that in the early part of 
World War II. They shipped into Chile and Peru and Bolivia great 
numbers of pens, very poorly and cheaply made, but bearing the name 
of American manufacturers. They sold them at a very low price, ‘This 
was dene by German manufacturers, 

The whole idea was to make the United States unpopular, because 
you.could not write 2 minutes with,that pen without getting’ ink, all 
over your: hands, 

It was a very flimsy article. It did stir up a lot of unpopularity in 
certain circles in. those South American countries. 

It sold for, about:one-third of the price of the actual .trademarked 
pen, which was_on sale in;reputable stores, but it was simply a coun- 
terfeit pen, very poorly constructed. 

Is that not;what we are striking at? 

Mr, Lapas,; Yes, 

The CuamMan, For instance, to;use,the name “Sheaffer,” suppose 
that Sheaffer licensed a German company to make a pen;as their pen, 
und toruse the-name; Sheaffer.’ Wouldrit.not.be necessary that. they 

ibs sist that.they nse the know show and. the same precision in assembling 
the pen in order that they might not degrade the Sheaffer name? 

Mr. Lapas. Absolutely, no question about it. I do not know what 
happened here years ago, but today the American manufacturer is 





1722 STUDY OF THE ANTITRUST LAWS 


extremely anxious to keep the standard of his products and the good 
will around the trademark. 

Mr. Burns. Even where a trademark is not involved, do you believe 
there should be a distinction between situations where an American 
manufacturer is doing business in the foreign country, selling his 
product and where he will withdraw as a result of granting a license, 
and a situation where he has been unable to get into the country, and 
licenses a competitor in order to get some economic benefit from abroad 
from his property rights? 

Mr. Lapas. In other words, the distinction between a case where an 
American manufacturer deliberately withdraws from a market in 
order to establish a position ? 

Mr. Burns. Yes. 

Mr. Lanas. I think that is a valid distinction, a proper distinction. 

Mr. Burns. And one of the problems which is present in this type 
of situation is where there may not have been actually importation or 
exportation from one country to the other up to the present, but that 
it could be reasonably expected that in the absence of some agreement, 
one country might import into the other country and thus create 
competition. 

Now, how could we judge such a situation ? 

Mr. Lapas. That is what I was hoping, that the consultative func- 
tion of an organization that we had in mind would do exactly that. 

The Cuarrman. In other words, your idea would be then to submit 
all such agreements 

Mr. Lapas. That is right. 

The CHamrMan. For approval? 

Mr. Lapas. That is right; and give a true statement of fact as to 
what—— 

The Cuatrman. To a commission empowered to say “yes” or “no”? 

Mr. Lapas. That is right. 

The Cuamman. And thereby give assurance—— 

Mr. Lapas. That is right. 

The Cuarrman. By saying “yes” or “no”—— 

Mr. Lapas. That is right. 

The CuatrMan. That they would not be in violation of law? 

Mr. Lapas. That is right. 

Mr. Burns. Now, with respect to the Timken case, in what way do 
you believe that the Timken case causes problems for American busi- 
nessmen doing business abroad ? 

Mr. Lapas. Well, Mr. Burns, of course, the Timken case has been 
misquoted, misinterpreted, misunderstood in all kinds of ways. But 
there are statements in it which are disturbing to people because it 
did involve the three things that I mentioned to you. 

In other words, it involved a clause under which the British com- 
pany and the French company were required to use only the trade- 
mark “Timken” and no other trademark, and that was deemed to be 
one of the unlawful restrictions. 

Now if that was the isolated thing and nothing else, I doubt whether 
it would be an unlawful restriction, but that was the case. Then 
there was the restriction—— 
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The Cuarrman. In other words, if they made a bearing under the 
‘Timken process which was an identical Timken bearing, they must 
use the Fimken trademark; is that right? 

Mr. Lapas. Yes. 

The patent, as a matter of fact, had expired, but originally there 
was a patent, and that is how it happened. 

You understand, Senator, it is a very queer case, and yet it is illus- 
trative of the whole history of American industry. There was a poor 
Ohio boy who made an invention, and he had a little company in 
Canton, Ohio, which started marking these bearings. 

He had no money, he had very little capital, and he only had the 
ambition of expanding into foreign countries, so he found the possi- 
bility of establishing a patent licensee in England, another one in 
France, and entered into an agreement with them. 

Those agreements were changed from time to time, but it started 
very honestly as an ambition of a backwoods inventor of the United 
States to get into foreign trade and find some ways by which this good 
product that he made himself, he invented, could be made in England 
and in France and sold throughout the world. 

But there are very many things in it, so it is very difficult to say 
whether the Timken case stands for one proposition or another. 

Mr. Burns. Can you state the facts just briefly so that we will have 
them in the record as to the extent of ownership of American Timken 
and British Timken and French Timken ? 

Mr. Lapas. Originally when the case came up before the lower court, 
the American company owned less than 50 percent of the stock in the 
British company, and both the British company and the American 
company ee owned the French company 50-50. 

When the case came before the Supreme Court, I mean just before 
it came before the Supreme Court, one of the stockholders, large stock- 
holders, of the British company died, and under an option agreement 
which existed, which was exercised by the American company, the 
American company owned 54 percent, I think, of the British company 
at that time, and it owned the whole of the stock in the French com- 

pany. 

; So that there was a case of a wholly owned subsidiary in France and 
a subsidiary in England, the controlling interest of wehidh was owned 
by the American company. 

Mr. Burns. What other issues, besides the trademark issue, were 
presented by the Timken case which you feel throws doubt onto the 
contracts and arrangments made by Americans doing business abroad ? 

Mr. Lapas. Well, the agreements did provide that the British com- 
pany was to sell in a certain territory, the French company another 
territory, and the American company in another territory. 

The Cuamman. In other words, a division of sales territory ? 

Mr. Lapas. It was a division of sales territories. 

Again that originated all from 1909, originally when the patents 
were obtained, and so on, but there was a division of territory there, 
and in each of those territories one or the other company owned the 
trademark. 

The Carman. Was not the Timken the original roller bearing? 
Mr. Lapas. That is right. 
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The Cuairman. He was the originator of the roller bearing. 
fore that time it was the ball bearing. 

Mr. Lapas. Tapered roller bearing. 

The CuarrMan. Yes, the tapered bearing. 

Mr. Lapas. Then there was, of course, an allegation that the Ameri- 
can company could not import into the territory of those countries 
and those companies, the French and British companies, could not 
import into the United States. 

Mr. Burns. And there was also the question of whether it could be 
unlawful for a parent and subsidiary corporation to divide territory 
and agree on prices? 

Mr. Lapas. That is right. 

The Cuairman. Had the British company been totally American 
owned ? 

Mr. Lapas. No. 

The Cuarreman. If it could have been, and if the French company 
were totally American owned, would that have made any change in the 
ruling, in your opinion? 


Mr. Lapas. Well, here is what Justice Jackson said in the Supreme 
Court in the minority opinion: 


The doctrine now applied to foreign commerce is that foreign subsidiaries 
organized by an American corporation are “separate persons,” and any arrange- 
ment between them and the parent corporation to do that which is legal for 
the parent alone is an unlawful conspiracy. I think that result places too much 
weight on labels. 

But if we apply the most strict conspiracy doctrine, we still have the question 
whether the arrangement is an unreasonable restraint of trade or a + method 
and means of carrying on competition in trade. Timken did not sit down with 
competitors and divide an existing market between them. It has at all, times, 
in all places, had powerful rivals. It was not effectively meeting their. compe- 
tition in foreigh markets, and so it joined others in creating a British subsidiary 
to go after’ business best reachable through such‘a concern ‘and a'Freneh one 
to exploit the French markets. Of course; in .doing so; it allotted appropriate 
territory to each and none, was to enter. into, competition with the,other or with 
the parent.; Since many foreign governments prohibit. or handicap American 
corporations from owning plants, éntering into contracts, of engaging in busi- 
ness directly, this seems the only practical way of waging competition in those 
areas. 

The philosophy of the, Government, adopted “by the Court, is.that, Timken’s 
eonduct is conspiracy to restrain trade solely beeause the venture made use of 
subsidiaries. It is forbidden thus to deal with and utilize-subsidiaries to exploit 
foreign territories, because “parent and subsidiary’ corporations “must “accept 
the consequences of maintaining separate cerporate;:entities;”’ and: that. conse- 
quence is conspiracy to restrain trade... But not all agreements are! conspiracies 
und not-all restraints of trade are unlawful. Jn a world of tariffs, trade barriers, 
empire or domestic preferences, and various forms of' parotHialism from which 
we aré by no means’ free, I think ‘a’ Yule ‘that it is restraint of-trade to éhter 
a foreign market through a separate subsidiary: of) limited . Scope) is: virtually 
to foreclose foreign commerce pf many,.kinds, It is one thing for competitors 
or a parent and it subsidiaries: to; divide the United States domestic market 
which is an ecohomic ‘and legal unit; it ig another for ah industry to recognize 
that foreign markets consist of many legal and economic units and go/after each 
through separate means. I think this decision will restrainomiore !trade: than 


it will make free, 
Mr. Burns. In appraising this decision, are you familiar with the 
conclusion in the Attorney General’s committee report that: Justice 
Jackson's assumption was contrary'to the facts of the case, and that 


the decision did not actually rule that a parent and'subsidiary can be 
guilty of conspiracy ? 
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Mr. Lapas. | Yes, 1 am aware of that. comment, but I am not quite 
sure whether the comment really is entirely valid, particularly, when 
I remember what Justice Black said in answer practically to that point 
of Justice Jackson. He said: 

If such'a drastic change is to be made in the statute, Congtess is the one 
to do it: 

Mr. Burns. And also with respect to trademarks, the Attorney 
General’s Committee concluded that the Timken. ease does not.cast any 
cloud’ upon restrictions im trademark licenses as such,’ since’ im thie 
Timken case the Court found a‘ceritral conspiracy to divide markets 
which destroyed the trademark defense, 

Do you feel thatis a valid:interpretation of the decision ? 

Mr: Lavas. I have heré 3 or 4 letters’ of various companies telling 
me that they are not entermg into agreements because of the Timken 
decision, 

Mr. Burns. Is it your conclusion with respect to Timken that while 
students of the law and practicing lawyers might construe the decision 
in such a way as to not invalidate these practices, that nevertheless, 
because of the language of certain, of the Justices, business is, in fact, 
concerned, and.that the decision:is resulting in retarding agreements 
which might: otherwise be entered into? 

Mr, Lapas. That is right. 

Mr, Burns, Have you any concrete suggestions, if Congress should 
agree, as. to. the. desirability of permitting the proposition ‘you have 
suggestect, and agree with Justice Jackson’s «lissent, legislation might 
be devised to carry out those policies ? 

Mr. Lapas. If 1 may be permitted, may I submit.a specific, clause or 
text ? 

Mr. Burns. I should think that would be helpful. 

The CHairman: Yes. 

Mr. Burns. That is all I have, 

The CHarmman. All right. 

If you have not anything else, why, thank you very much for coming. 

Mr. Labas. Thank you. 

(The prepared statement of Mr. Ladas follows :) 

My nanie-is Stephen P. Ladas, of 99 Park Avenue, New York 16,,N. Y...I 
appéar here on behalf of the United States Council of the International Ohamber 
of Commerce, of 1038 Park Avenie, New York City, and also on my. own, behalf 

in view of the general interest of the subject matter of this hearing to American 
manufacturers exporting to foreign conntries.and owning foreign patents and 
trademarks. 

The United States Council is an organization of private business associations 
and enterprises which represents the interests of the American business com- 
nuurities .in the Jmternational Chamber, of ,Commerce;:a, federation of similar 
organizations in 35 nations. The United. States Council sishes,to| present be+ 
fore your subcommittee,a formal statement, or report entitled “Increasing Inter- 
natianal, rade . Through. Product,,Licenses’, whieh was: prepared under: its 
auspices by a. special.committee under;my;¢hairmanship, After presenting this 
report, 1 shall, then, attempt, te: illustrate the —problemspinyolved: from» my :per: 
sonal experience with American businesses attempting to give effect to the point 
4 prograqwn.by, expertipg te;foreign, countries technical-know-hew and speeialized 

services and knowledge to help economie development: in foveigh countries 
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INCREASING INTERNATIONAL TRADE THROUGH PrRopUcT LICENSES 
«Effects of antitrust interpretation on business license arrangements abroad) 
A. FOREWORD 


Interest in expanding the flow of American foreign investment and in breaking 
down the impediments to the flow of commerce throughout the world has in recent 
years intensified rapidly. The United States Government has done much to pro- 
mote these objectives. 

Its efforts have, however, lately received a setback as a result of judicial inter- 
pretations of the antitrust laws, in particular the judgment rendered by the 
Supreme Court in the Timken Roller Bearing Co. antitrust case. The Sherman 
law was enacted in 1890 in order to preserve freedom of competition and to pro- 
mote thereby an ever-growing volume of production and trade. In 1914 the 
Clayton Act was added. Economic conditions have, of course, altered greatly 
since then. In particular, the situations faced by American corporations operat- 
ing abroad have changed out of all recogition. Yet, the antitrust laws have re- 
mained essentially unchanged. The Timken judgment, as an interpretation of 
these laws, is liable to have precisely the opposite consequence to that which the 
jaws anticipated. 

In effect, this judgment signifies that American corporations operating through 
foreign affiliates established to service particular countries run the risk of anti- 
trust prosecution even if the affiliates are wholly owned. Unfortunately, condi- 
tions abroad being what they are, frequently the only way in which an American 
manufacturer can pursue foreign operations and protect his goodwill, as repre- 
sented by trademarks, special processes, etc., is through subsidiaries or affiliate 
companies. 

The Timken judgment may therefore hinder American enterprise in its en- 
-deavors to compete in foreign markets and it will inhibit production and trade 
to the extent that it causes American corporations to drop plans for new invest- 
ment in facilities overseas. Already it has raised doubts in the minds of a great 
many businessmen as to the feasibility of maintaining foreign investment at even 
its present modest level. 

The United States Council believes that the authors of the antitrust laws in- 
tended no such results. It is convinced, in any cuse, that the true interests of the 
American people require the enactment of whatever new legislation would pre- 
vent repeating any such interpretation as was made in the Timken case. The 
Congress and the people of the United States would do well to ponder the words 
of Justice Jackson, speaking for the minority: 

“T think this decision will restrain more trade than it will make free.” 


Dr. StepHEN P. LapaAs, 
Chairman, Committee on International Protection of Industrial Property. 


The attached report was prepared by a special committee: Chairman, Dr. 
Stephen P. Ladas, Langner, Parry, Card & Langner, New York, N. Y.; members, 
August Maffry, vice president, Irving Trust Co., New York, N. Y.; Lowell Wad- 
mond, White & Case, New York, N. Y.; Laurence I. Wood, assistant general 
counsel, General Electric Co., New York, N. Y. The report was drafted by 
Dr. Ladas. 

B. THE REPORT 


At the Lisbon Congress of the International Chamber of Commerce in June 
1951, the following resolution was adopted : 

“Means for promoting the granting of patent licenses on the international 
plane.—The International Chamber of Commerce considers that the granting of 
patent licenses from country to country should be encouraged in the interests of 
international trade and of the greatest possible development of technical re- 
sources. 

“It is of the opinion that the acceptance of the following principles would 
facilitate the achievement of this object: 

“(a) Parties to a license contract should have the greatest possible freedom 
to decide on their mutual obligations. 

““(b) The patentee should have the assurance that the clauses of the contract 
ean and will be respected by the licensee. 
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“(c) Some states limit the freedom of the parties in respect to the licensing 
of patents. This has a discouraging effect upon the issuance of licenses and 
the exchange of inventions and technical skill. The limitation of freedom of 
licensing should be kept to the minimum consistent with the public interest. 

“(d) No state should hamper the exchange of licenses by means of autono- 
mous measures, such as prohibiting territorial limitations or levying discrimina- 
tory taxes on royalties for revenue purposes. 

“(e) Every state should authorize the transfer of royalties and all other 
charges by treating the transfer of royalties or charges arising out of industrial 
property rights in the same way as the transfer of sums arising from the ex- 
change of goods. 

“(f) International conventions should not contain any provision likely to 
cause the patentee to fear that the licensee will be unable to perform his obliga- 
tion in full. 

“(g) The policy of liberalizing the exchange of goods which is gaining ground 
internationally should be applied to license contracts.” 

At the previous Congress of the International Chamber of Commerce at Quebec 
in June 1949, the following resolution was adopted: 

“When, between legally distinct physical or juridical entities, there shall 
exist as the result of their relationship or by reason of agreement an effective 
control of the use of a registered trademark by these entities, the countries of 
the union shall allow the latter to use the same trademark. In all cases it shall 
be considered that the owner himself is using the trademark. 

“In no case shall the simultaneous use by such physical or juridical entities 
justify the refusal of invalidation of the trademark.” 

The object of these two resolutions is to encourage international contracts 
or agreements permitting the free exchange of patents, know-how, and goodwill 
as represented by trademarks. 

The International Chamber of Commerce has always urged national and inter- 
national policies which will remove legal and administrative restrictions to the 
freedom of trade and will eliminate controls impeding competition. 

American manufacturers and traders have supported and, indeed, took the 
leadership in sponsoring these views of the international chamber. They have 
always believed that the public interest of the United States and of all peoples 
in the world lies in a free world market. 


rm 


In a rational world where every country would produce and manufacture what 
it is best suited to do through the use of locally procurable materials, local skills, 
local capital, ete., the American manufacturer particularly would export to 
foreign countries the goods made in his own factory in the United States. But 
our world is different. Customs duties, tariff preferences, foreign exchange and 
import license restrictions, and other trade barriers compel the American manu- 
facturer to make other choices: 

(1) The American manufacturer may establish his own plants in foreign 
countries and do business there as the only practical way of waging com- 
petition in those areas. This does away with the necessity of agreement with 
another entity. But foreign governments prohibit or handicap American 
corporations from following this procedure; or 

(2) He may establish a foreign subsidiary in the foreign country to 
manufacture for local distribution and sale or for export to other countries. 
But legislation in many foreign countries prohibits the establishment of 
corporations in which a majority stock ownership belongs to foreigners, 
and the American manufacturers may have to be satisfied with minority 
interest and determine the relationship with the foreign company by agree- 
ments; or 

(3) He may not be able to or not be interested in acquiring any stock 
in the foreign company and enter instead into an agreement with the inde- 
pendent company and obtain a royalty or share of profits in exchange for 
a license under patents or trademarks or communication of technical 
know-how. 

All of these are practical ways by which the American manufacturer obtains 
opportunities for foreign business. The arrangements may vary depending on 
the particular circumstances of the American manufacturer. They may involve 
local assembly or packaging of products shipped in bulk from the United States. 
Or processing of American ingredients according te formulas or technical in- 
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structions of the American manufacturer. Or total manufacture of the products 
in the foreign country under a patent license or on the, basis of know-how com 
municated by the American manufacturer, 

In most cases, the agreements involve the use, by the foreign eutity of the 
American manufacturer's, trademark under a license agreement which, pre 
scribes compliance with the owner's standards and specifications and. control of 
the foreign Jicensee’s :manufacturing processes and, finished goods, engineering 
or chemical instructions, and the like, In the nature of things this data is made 
available in trust to the foreign licensee and..is not made available, to, third 
parties. 
1tI 


The United States Government, conscious of these necessities of internationa 
trade, has long sought to obtain international treaties, on the. propriety of, such 
licensing of trademarks as a means of promoting trade agreements in the inter- 
national field. 

The efforts of the United States:Government for the adoption of internationzl 
legislation with respect to licensing, of trademarks, date from, at, the least, 1910. 
These relate to the International, Conventions for the: Protection of Industria! 
Property Rights. The United States, has, heen party, since, 1910, to Pan-Ameri 
ean conventions for trademarks and, other rights of,imdustrial property and, 
since 1887, to the International Convention: for the Pretection, of Industrial Pro) 
erty of 1883, which has been revised several. times and, lastly;in 193 

At the Fourth International,Conference of American States in Buenos Aires 
the United States took the initiative for the adoption of the: Pan-American Con- 
vention for the Protection of Tademarks signed) on August, 20,1910. This Con- 
vention, ratified by the United States on March 21, 1911, provides,.in article, VII, 
th: at : 

“The ownership of a trademark includes the right to enjoy the benefits thereof, 
and the right-of assignment jor transfer|\in whole or, in part of sits ownership or 
its use in accordance with the provisions of the laws of the respective states.” 

Thus, the United States, since 1910, has arranged and stipulated in an agree- 
ment with its 20 sister Republics to the south, asia part of the whole system of 
the inter-American protection of trademarks, that the use of a trademark may 
be licensed by its owner. 

A General Inter-American Convention for Trademark and Commercial Protec- 
tion, adopted on February 20, 1929, at a special Pan-American Conference in 
Washington, provides, in article II, that: 

“The transfer of the ownership of a registered trademark in the country of its 
original registration shall be effective and'shall be’ recognized in the other con- 
tra acting States * * *. 

‘The use and exploitation of trademarks ‘may be transferred separately ‘for 
each country and such transfer shall be recorded upon the production of reliable 
proof that such transfer has been executed in acéordance With’the intérnal law 
of the State in which the ‘transfer took place * *'*.” 

This is a reiteration of the provision of the 1910 convention set out even more 
clearly and explicitly. 

At the London Conference of Revision of thé’ Intemational Convention for 
the Protection of Industrial’ Property’ in 1934,'the United States Government 
proposed a similar provision on licensing’ trademarks with the object of writing 
international legislation on this’ subject for'the forty-odd éountries party 'to the 
International Convention, just as it had helped to do ‘in’ the’ case of the 21 
Aietrican Republics. Its proposal for ainendment of the convention réad as 
follows: , 

“Moreover, the countries of the finion will permit thé use of the same’ trademark 
by, companies related to each other so that the products sold by them arée‘manu- 
factured according to the same processes and technical fornmulas with the result 
that their appearance and nature are equivalent, provided that 'thesé products 
are (luly marked with the name Of'the company who places them dn ‘sale with 
the indication of the éountry or placé Where they ‘have been manufactured or 
produced,” 

It was on the basis of this United States proposal that the Conférence under- 
took to insert a.provision on licensing of, trademarks in the International Con- 
Venfion and that finally the text of article. 5 ).(¢) (3) was adopted; as follows: 

“The simultaneous use of the Same mark’ on identical oF similat products” by 
industrial or Commercial éstabiishments Considered as joint owners of the matk 
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according to the provisions of the national law of the country where protec- 
tion is sought shall neither preyent registration nor diminish in any way the 
protection accorded the said mark in any country of the Union, provided the 
said use does not result in inducing the public into error and is contrary to 
publi¢ interest.” It 

Thus, the principle of licensing the use of trademark by its proprietor to a 
related company, subject. to the condition that there be no deception of the 
public with regard to the origin of the products concerned, became part of this 
convention. 


IV 


The American Government, in insisting on the right of the owner of a mark 
to license the use of his mark by another person, urider proper conditions: of 
control of the nature and quality of the product, was no more than seeking to 
obtain international recognition of the law as enunciated by the courts of the 
United States. , 

That such an agreement applicable in the United States is permissible under 
the United States law sbould be beyond doubt. It is: generally recognized that 
the provisions of the Lanham Act: (sees. 5,and 45) area statutory codification 
of principles laid down by our courts in declaring valid controlled license agree- 
ments. The courts have recognized that it is, impractical to require that the 
trademark owner supply goods manufactured by, him throughout the United 
States. They have approved the form. of doing business whereby contracts by 
which the owner authorizes other persons. to. manufacture, assemble, or other- 
wise prepare for ultimate consumer distribution the products bearing his trade- 
mark, provided the owner controls the quality and standard of such products so 
that there is no deception of the public. The Supreme Court, in Bacardi Corpo- 
ration v. Domenesh (311 U.S. 150), similarly recognized the validity of such 
types of business situations. 

y 


It is a definite part of the foreign picture of American industry today that 
it is largely operating: in foreign countries ibrough agreements with foreign 
companies, either controlled subsidiaries or independent ones, which agreements 
involve particularly patent: licensing,. communication of know-how, trademark 
licensing, management control, aswell as bilateral arm’s-length dealings. Many 
policies of the Government, of the United States encourage these methods of 
foreign trade. .Mention has already been made, of the provisions on licensing 
of trademarks by the United States Goyernment. The tax advantages aceorded 
by our legislation to Western Hemisphere corporations and to corporations whose 
income is derived from foreign, trade are intended to encourage such agreements. 
The point 4 program for world economic development is intended to foster inter- 
national capital investment through the sharing of technical know-how and 
skills. { 

It must be assumed that the various branches or departments of the American 
Government are not working at cross purposes and American’ businessmen 
are entitled to suppose that they may act on the understatiding that’ these 
various. policies will be, harmonized in their execution and’ that the courts 
of the United States.in passing upon the activities of American’ business: will 
be guided by fhe classic words of Justice Hughes in the’ Appalachian Coals case 
(1933, 288 U.S. 344) : 

“Xs a charter, of freedom. the (Sherman) Act has a generality and adapta- 
bility comparable to that found to be desirable in constitutional provisions.” 


VI 


However, the ‘confiderice of American business’ in entering into agreement 
with foreign’ Companies involving ‘patent licensing, communication, of technical 
information ‘and’ Khow-how''#Hd | trademark°licensing has been greatly ‘shaken 
and its dtiving forte for expansion of 'the American industry; into foreign mar- 
kets is stalled by 4 nuribéer of decisions ofthe Federal-courts in antitrust jlitiga- 
tion, and particularly the last decision of. the: Supreme :Court:in: Timken Roller 
Bearing Company Vv! United States of | America (1951, 341.0. 8.593). 

Irrespective of thé particular facts: of the case, the! important question. raised 
by this déedision is whéther any agreemént i between an American manufacturer 
and a- foreign company! in. which ‘the American company. may or, may, not have 
stock, and under which the American manufacturer licenses, the foreign com- 
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pany under its patents or trademarks and communicates to it technical know- 
how, granting to such company exclusive manufacturing and exclusive distri- 
‘bution in a part of the world, is an arrangement which may be prohibited as 
.a restraint of trade. 

The majority opinion held that an American corporation’s agreements with 
its subsidiaries or affiliates may be in violation of the Sherman Act, and “that 
the provisions of the act are wholly inconsistent with the appellant’s argu- 
ment * * * the free foreign commerce in goods must be sacrificed in order 
to foster export of American dollars for investment in foreign factories which 
sell abroad.” It is only the minority opinion of Justice Jackson which was: 

“I doubt that it should be regarded as an unreasonable restraint of trade 
for an American industrial concern to organize foreign subsidiaries, each limited 
to serving a particular market area. If so, it seems to preclude the only practical 
means of reaching foreign markets by many American industries.” 


VII 


As a result of this decision, American manufacturers are particularly worried 
with respect to the following questions in connection with agreements with 
foreign companies, whether controlled or independent concerns: 

(A) Is it proper for them to enter into an agreement applicable to a group of 
countries as well as to a single country? 

Assuming that an agreement between an American company and a foreign 
company for exclusive manufacturing and exclusive distribution, involving 
patent licensing, trademark licensing or communication of know-how is legal 
if applicable only to the country where the foreign company is located, does 
such an agreement become unlawful if it grants such rights to the foreign 
company for a group of countries? 

One would have thought that the question should be answered in the affirma- 
tive. What difference does it ultimately make whether the American manu- 
facturer enters into 20 such agreements with companies in each of 20 separate 
countries or into a single license agreement with 1 company covering these 20 
countries? 

The question of whether or not a single agreement for a group of countries 
or individual agreements for each country should be resorted to is a practical 
business problem. If the product involved is a low-priced consumer product 
(for instance, a candy or a toothpaste) where materials and ingredients are 
readily available in every country, where the processing is simple enough and 
requires small capital and where local distribution, promotion, and sale is de- 
sirable, it will be natural for the American manufacturer to enter into know- 
how and trademark license agreements with one or more parties for each 
country. But where, on the contrary, the product involved is a highly technical 
one requiring intricate machinery, large factories, and a corresponding develop- 
ment of industrial ability, making it impossible to establish a local industry in 
every individual country, the American manufacturer will naturally seek to 
license an experienced manufacturer in one country to supply the products to a 
group of countries. 

(B) Is it proper for the American manufacturer to restrict himself from 
importing and selling his own products in the territory of the licensee and to 
restrict the licensee from importing and selling the licensee’s products in the 
United States? 

The proposition that such restrictions are not lawful denies the application 
of the rule of reason to foreign commerce activities of American industry. 
Indeed : 

(a) To require the American company to authorize a foreign company 
to import its goods into the United States is to destroy in effect the moving 
force of such agreements. The whole object of an arrangement in the inter- 
national field is to make it possible for the American manufacturer to 
obtain an economic advantage, not a detriment. He could not be expected 
ever to enter into an agreement with a foreign company under his patents, 
trademarks, or know-how if this meant that he must create a competitor in 
his own business in this country. 

(b) To require the American company to compete with the foreign com- 
pany in the licensed territory is, again, to destroy the idea of licensing, 
because no licensee will undertake to invest capital and to promote and 
develop a business with the licensed patents, trademarks, or know-how 
if he must meet the competition of the American manufacturer. 
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(c) The trademark law in a number of countries interferes with the idea 
of simultaneous use for the same trademark by two different persons. 
While in a large number of countries this would not be objectionable, there 
is still a substantial number where this would not be possible without de- 
stroying the trademark. Even under our law of trademarks, the use by a 
foreign licensee of the trademark of an American company by shipment of 
the former’s products in the United States would invalidate the trademark 
unless the American company controlled very closely the foreign manu- 
facturer’s standards and materials, which may not be the case. In any case, 
the simultaneous use of a trademark in the United States by a domestic and 
foreign manufacturer may create confusion as to origin and impair the dis- 
tinctive power and commercial value of the trademark. 

(d) In all of the adjudicated cases of trademark license agreements in 
the United States, the courts have never enunciated any proposition that 
the licensor must allow the licensee to use the trademark in competition 
with the licensee or the converse. The Supreme Court itself (Bacardi Cor- 
poration v. Domenesh) recognizes the validity of a license agreement under 
which “all rum designated by the described mark and labels was to be manu- 
factured” by the licensee in Puerto Rico. 

(©) Is it unlawful agreement for the American company to require the foreign 
jicensee to use the trademark of the American company and no other trade- 
mark? 

This requirement is a necessary incident to a license agreement. The Ameri- 
can company cannot be expected to supply know-how and technical informa- 
tion—results of large investment and development expense—to promote the 
manufacture and sale of a product sold in competition with its own. The whole 
purpose of such arrangements is to create a market and good will for the Ameri- 
can trademark on a worldwide basis. Of course, the licensee may be put to the 
inconvenience of having to adopt, at the termination of the license, a new mark 
for his products, but this is incident to any license agreement, even in the do- 
mestic market. This is the only way in which the manufacturer may retain a 
hold on the foreign business and be able to take over if the licensee fails to per- 
form or otherwise violate the agreement. The contrary proposition would 
mean that the licensee, by building up a business of his own with the technical 
help and assistance of the American manufacturer, would build up the good will 
of such business around his own mark and the American manufacturer at the 
termination of the agreement would have to start all over again and would then 
have to compete with a competitor whom he had created. 


VIII 


The decision in the Timken case and the legal doubts raised on the lawfulness 
of agreements which form the fabric of present-day foreign trade of the United 
States have created a very serious disturbance in American industry with re- 
spect to dealings with foreign countries. Justice Frankfurter voiced the Amer- 
ican businessman’s view in pleading for emancipation from the tryanny of words 
and phrases, and saying: 

“Nor is ‘division of territory’ so self-operating a category of Sherman law 
violates as to dispense with analysis of the practical consequences of what on 
paper is a geographical division of territory.” 

And Justice Jackson gave expression to the necessities with which American 
industry may be confronted in competing in foreign trade. He said: 

“The doctrine now applied to foreign commerce is that foreign subsisidaries 
organized by an American corporation are ‘separate persons,’ and any arrange- 
ment between them and the parent corporation to do that which is legal for 
the parent alone is an unlawful conspiracy. I think that result places too much 
weight on labels.” 

“But if we apply the most strict conspiracy doctrine, we still have the 
question whether the arrangement is an unreasonable restraint of trade or a 
method and means of carrying on competition in trade. Timken did not sit 
down with competitors and divide an existing market between them. It has 
at all times, in all places, had powerful rivals. It was not effectively meeting 
their competition in foreign markets, and so it joined others in creating a British 
subsidiary to go after business best reachable through such a concern and a 
French one to exploit the French markets. Of course, in doing so, it allotted 
appropriate territory to each and none was to enter into competition with the 
“ther or with the parent. Since many foreign governments prohibit or handicap 
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American cornorations from owning plants, entering into contracts, or engaging 
in business directly, this seems the only practical way of waging competition in 
those areas. 

“The philosophy of the Government, adopted by the court, is that Timken's 
conduct is conspiracy to restrain trade solely because the venture made use of 
subsidiaries. It is forbidden thus to deal with and utilize subsidiaries to ex- 
ploit foreign territories, because “parent and subsidiary corporations must ac- 
cept the consequences of maintaining separate corporate entities’, and that con- 
sequence is conspiracy to restrain trade. But not all agreements are conspiracies 
and not all restraints of trade ’are unlawful; ‘In 4 world of tariffs, trade bar- 
riers, empire or domestic preferences, and various forms of parochialism from 
which we are by not ‘means free, I think a rule that/it is ‘restraint of trade to 
enter a foreign market through a separate subsidiary of limited scope is vir- 
tually to foreclose foreign commerce of many kinds: It is one thing for com- 
petitors or a parent and its subsidiaries to divide the United States domesti 
market which is an economie and legal unit; it is another fora industry ‘to recog 
nize that foreign markets:consist of many legal and economic units and go after 
each through separate means: | I think this de¢ision will restrain more trade 
than it will make free.” 

But Justice Black, speaking for the majority of the Court, insisted that? “If 
such a drastic change is to be made in the statute; Congress is the one to do it.” 


Ix 


The United States Council ef. the International Chamber of Commerce be- 
lieves that the Congress of the United States should enact an amendment of: the 
Sherman Act which will enable Ameriean manufacturers. to enter into agree- 

ments or relationships with persons in foreign countries fer the purpose of pro 
moting the development and. expansion of American business in foreign ¢ountries 
and American investment and know-how abroad, along the lines of the minority 
opinion of the Supreme Court in the, Timken case. 


The Cnatrman. All right, Mr. Burns, who is our next witness? 
Mr. Burns. Mr, Folsom. 





STATEMENT OF VICTOR C. FOLSOM, CHAIRMAN, UNITED STATES 
COUNCIL OF THE INTERNATIONAL CHAMBER OF COMMERCE 


Mr. Fotsom. Mr. Chairman, I am a member of the foreign law de 
partment of Sterling Drug, and the chairman of the committee of the 
United States Council. of the International Chamber of Commerce 
which studied the United Nations report on restrictive business prac- 
tices, and while my testimony is principally directed’ to that subject, 
IT would like briefly to comment on some of the pojnts aised by, Dr. 
Ladas. 

I feel that this heensing agreement’ problem, that is, an agreement 
problem involving patents, trademarks and know-he i, is really not 
the most important aspect.of this problem, although hate to. disagree 
with,such an.eminent,autherity as, Dr. badas.i Sinee he. is; concerned 
with patents and trademarks, I think that:from where he sits, that is 
the largest part of this elephant." But! actually Américan ‘companies 
do business overseas, and they do organize subsidiarieés.., I think that 
we have something, like,$16.billion overseas,:and I think ‘by far ithe 
largest part of that: is'in ‘branches and subsidiaries of American’ Cor 
porations. 

Noy. it is tre that’ many companies,start in foreign business, ‘by 
using the. device of, licensing agreements: Many. ofi the things that 
Dr. Ladas spoke about are'dangers which are inhereitt i Bi that typeof 
agreement. 

My personal experience is that, the, most difficult, part of that kind 
of an operation is to find an honest man who will follow your instruc- 
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‘ions and follow your formulas and follow your know-how and pro- 
duce the identic al produce t. 

The CuatkmMan, You are talking about the handicaps of setting 
up plants abroad. Iam thinking more of selling abroad. 

For instance, if an American company sets. up sales companies 
abroad, are there any countries that discriminate against them in 
their laws? 

Mr. Forsom. ‘Well, actually the countries named would prohibit you 
from setting up a juridical entity, a corporation or some other type 
of juridical entity, where you own the majority stock interest. 

The countries named, L believe, are the only ones which have such 
restriction on stock ownership, would restrict stock ownership. not 
only of manufacturing companies but also of distributing companies. 

Now, the device of setting up a distributing company is very com: 
monly used. It is usually about the third step that an American com- 
»any takes in going into overseas business. 

They usually. use licensing agreements. Secondly, they use dis- 
‘ributors, general first and then exclusive distributors—sometimes they 
use agents—and then finally they either use branches or subsidiaries. 

Some countries do, as a practical matter, force you to set up a local 
subsidiary, even though you may control it 100 pereent ; in other words, 
there are certain advantages to doing business through a foreign sub- 
-idiary..and then sometimes you do not have much choice in that. 

The @uarrman. And the foreign country also gets some taxes out 
of that subsidiary. setup 4 

Mr. Forsom, That is, perhaps, 60 percent of the problem. In other 
words, how does the tax picture fit in? If you are going to accumu- 
late your profits and develop your business overseas, obviously under 
the present regime of United, States taxation, you should set up a 
local subsidiary because it would be free of United States taxation so 
long as you.did not declare a dividend. 

[ also would like to comment on this point: I think there is a very 
common misunderstanding in this country regarding the production 
of pharmaceuticals overseas. Most countries, the civil-law countries 
particularly, have what, is called: an affirmative system of licensing 
pharmaceuticals. 

In other words, suppose that you wish to sell a pharmaceutical in 
Brazil. “Youcmust submit that product to the local health depart- 
ment which analyzes it, both as to purity, safety, and efficacy, which 
woes far beyond our present food and drug regulations in the United 
States. 

Now, that is true throughout Latin America, and it is true in most 
of the civil-law countries. So that it is not easy to counterfeit or, let 
is Say, reduce the quality of a pharmaceutical which is being licensed. 

We do not have the problem to the extent that Dr. Ladas mentioned, 
in the pharmaceutical field because your formula is tightly controlled 
bv the company granting the license and also’ by the country: involved. 

It is also, of course, true that many of these laws are not well en- 
forced, but theoretically, at least, the degree of contro] in the pharma- 
ceutical industry is much greater in foreign countries than it is in 
the United States. 

I wanted to digress on that point because frequently I find that there 
exists a great deal of misconception, even among Senators, who bes 





1734 STUDY OF THE ANTITRUST LAWS 


lieve that you can produce anything, any nostrum, and sell it in any 
country overseas. That is not true. 

The food industry, of course, is not as tightly regulated as the phar- 
maceutical. 

The foreign licensee, of course, is a very difficult man to control in 
the countries where there is no such regulation by the authorities, and 
for that reason I do not think the drug business uses licensing to the 
extent of, say, manufacturers of electrical equipment and that type 
of thing. 

Soft drinks should be easy to control, but apparently it is not always 
so. Of course, some tastes like it sweeter and some like it the other 
way. 

I think the Italian example, if I might comment on that a little 
bit, mentioned by Mr. Burns, is not really possible under Italian law 
because that formula would be registered—we have had an example 
given of a drug—that formula would be registered with the Italian 
Board of Health, and it could not be sold until you had an affirmative 
licensing, certifying as to its efficacy, safety, and so forth. The prod- 
uct would be periodically tested not only by the licensor but by the 
Government itself. 

So that I think there is a great deal of misconception abroad that 
pharmaceuticals are inferior. 

What frequently happens is that pharmaceuticals produced in for- 
eign countries appear inferior. Because of local market conditions 
they are sold with poor packaging, but the contents generally are 
equal to the standard that we would have in this country. 

The Cuatrman. They do have some slight changes, though. For 
instance, what is the narcotic we are having so much trouble with, 
which is used quite extensively in Europe, but it is not used in this 
country at all? Heroin—heroin is used quite extensively by the med- 
ical profession in Europe in the treatment of certain diseases, bué: is 
not used in this country at all. 

Mr. Fortsom. Yes. It is true that certain products which are sold 
in foreign countries are prohibited in this country. But you can 
always get a very good medical argument on that point, which is 
better or which is worse. 

I think, though, that the licensing agreement problem is not the 
biggest one, and I think that is the way that foreign companies gen- 
erally start. 

I do not think that many companies pursue that course, Mr. Chair- 
man. At least in the drug business I find that very few companies 
make such agreements for long periods of time. 

Now, to get back to the subject which I am supposed to talk about, 
the ad hoc committee report of the United Nations on restrictive busi- 
ness practices, I understand that you had before you yesterday two 
real experts on this subject, so I will try to summarize—— 

The Cuarrman. I thought you might file your statement and then 
just summarize it. 

Mr. Foutsom. Well, I think our conclusions are principally these: 
that at the present time there does not exist in the world any general 
acceptance of our theories of private enterprise, competitive enter- 
prise, and there is very little recognition of what we call generally 
antitrust laws. 
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The principal criticism I had of the report of the ECOSOC Com- 
mittee was that it attached as an exhibit copies of the great number of 
laws of various countries, and the laws which I know best are those in 
Latin America because that is where I have grown up and spent most 
of my practicing life for the last 20 years. - 

Now, in most Latin American countries you have provisions on 
monopolies, trusts—they usually use those two terms—in the consti- 
tutions of almost all of them; and you usually have some so-called 
implementing legislation and, in fact, the laws of some of the countries 
are more extensive than our Sherman Act, Clayton Act, and so forth. 

They actually have more written law on the subject than we do, 
but they do not enforce it. In fact, they do not even know why it 
was put in there, and the fact of the matter is that generally they 
follow a policy of permitting agreements which we would find strictly 
contrary to our antitrust laws. 

I think American companies, however, generally, are very circum- 
spect when they go overseas, to try to avoid the use of such agree- 
ments. In Latin America, of course, there is none of this type of 
legislation which would force you into any such agreement. 

That situation is changing gradually, and about 1 month ago Colom- 
bia adopted a piece of antitrust lapialatian which, in effect, prohibits 
horizontal price agreements, and which seems to have teeth in it. I 
hope that it means what it says. 


‘ “ 


Personally, I think one of the best things that we have to export 
overseas is the private competitive system of enterprise, and I should 
like to see it adopted throughout the world. 

I think it has done a lot for the United States, and I think it could 


do the same for other countries. 

However, the fact of the matter is that at the present time very 
few countries—Canada is beginning to accept our concepts; in Eng- 
land one finds some acceptance, but not many countries actually go 
along with us on this concept of antitrust. 

I presented this report to the meeting of the International Chamber 
of Commerce in Paris in an attempt to get the International Chamber 
of Commerce to take a position on this. It is amazing, in talking with 
foreign lawyers, European lawyers, and economists, to find that they 
do not know what we are talking about. 

You have to almost establish a dictionary or glossary of terms in 
order to even talk with them, because it is beyond their comprehension 
in many cases. 

_ But I believe that little by little the world is moving in this direc- 
tion. One day, perhaps, we can have an international organization 
controlling all antitrust violations, but I think that day is probably 
many years ahead of us. 

I would like to file this statement. 

The Cuatrman. In other words, you think that until we have at 
least a competitive world to deal in, that you cannot set up an inter- 
national group to govern competition ; isn’t that right ? 

Mr. Fotsom. That is correct. 

I would add to that that until you can get some generally accepted 
criteria of what is a harmful restrictive business practice, you have 
nothing with which to pursue this idea. In other words, the reserva- 
tions in the report are such that each country will do as it pleases. 
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You will have an international organization setup. which will, 
effect, be on top, you might say, of our own antitrust and Federal Trade 
Commission laws, with very little to do except enforce violations 
SeRIN. Americans and American companies. 

The Cuarrman. Any questions ? 

I want your full statement to go into the record. 

Mr. Fotsom. Yes; I want to ‘file the statement, 

The CuHarrMan. Thank you very inuch, Mr, Folsom, 

(The prepared statement of Mr. Folsom follows :) 


My name is Victor C. Folsom. Iam a member.of the foreign law department 
of Sterling Drug, Ine., and chairman of the committee of the United States 
council of the International Chamber of.Commerce which studied the United 
Nations report on restrictive business practices. 

The United States council is an organization of private business associations 
and enterprises, which represents the interests of the American business com- 
munity in the International Chamber of Commerce, a federation of similar 
organizations in 35 nations. 

The United States council studied intensively the report of the United Nations 
Ad Hoe Committee on Restrictive Business Practices prior to its consideration 
in the Economic and Social Council of the, United Nations. It coneluded that 
international action to set up a fair and legally effective system of international 
control of restrictive business practices is impractical at the present time. 

The Economic and Social Council has not implemented the Ad Hoe Committee's 
report but recognized in a resolution adopted in May of this year that “inter- 
national action in this field would not be effective without sufficient support by 
imember states.” It urged study of the problem and appropriate legislation by 
governments, . It: provided for a continuing exchange .of information on the 
subject and suggested further consideration of this Matter at a later session of 
the Feonomie and Social Council. 

The United States council therefore welcomes this opportunity of: recording 
its views on the Ad Hoc Committee’s report. 

The fact that this statement may criticize the, proposal designed to prevent 
restrictive business practices should not be construed to mean opposition to their 
control. ‘On the contrary, the United States cotincil would be ‘in favor of any 
system which would ednvert other nations to the philosophy, of free competition. 
The adoption of antitrust laws in any country must be founded wpon a national 
belief that the free competitive system is. the best for that particular. country. 
This belief has to date found aceéptance in only a very few countries, and until 
it has been accepted in’a’ stibstantial nuniber, the basis for general agreement to 
secure real international control simply will not exist. 

The problem of restrictive business practices does not therefore appear to be 
a fit subject for an international treaty at this time... It is: submitted that the 
p roposed articles of agreement as presently drafted would be effective to prevent 
undesirable. practices of private or publie commercial ‘ent@rprises in only those 
few nations where the problem has already been met. ) One of the announced pur- 
poses of the Ad Hoc Committee report is, it is trne, to stimulate member, natjons 
to adopt more comprehensive laws and procedures against such practices... The 
proposed -articles, however, eontain exceptions which -would, complétely defeat 
this announced objective. . 

In its resolution 375 of September 13,'1951, ECOSOC recognized “that restric- 
tive business practices onthe part of: private;or public commer¢ial enterprises 
which, in international trade, restrain competition, limit saccess to markets and 
to the means of production necessary for economic development or foster monop- 
olistie control, may have harmful effects on the éxpansion of produ¢tion or trade, 
on the eeondmic development of undérdeveloped Arefis/'on. standards of living. 
and on the other aims and objections set out in chapter dof the Habana Charter.’ 

The Ad Hoe Committee was thus directed. to,.the. provisions of the Habana 
Charter which was not accepted and never became effective.,..The charter was a 
compromise among many nations having widely varying concepts, particularly as 
to what constitutes undesirable business practices. ‘The’ Ad Hoc Committee used 
chapter V of the charter as a basis for its study and the inherent weaknesses of 
the chapter find their way into this proposed agreement. 
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COMMENT ON SELECTED ARTICLES 


In article 1, paragraph 3, specific examples of restrictive business practices 
are listed. These are principally based upon ehapter V of the Habana Charter, 
and contain the basic weaknesses of ‘that chapter. Subparagraph (e) of para- 
craph 83 would seem to embody a principle of forcing patent holders to share 
patented techniques and knowledge even though the pertinent patent is being 
worked in full compliance with the laws of the country granting the patent. The 
laws of many countries now require this where patent holders fail to use or 
work their patent but under the provision as drafted the forced licensing would 
not be limited to this sitnation. Obviously such general forced sharing of pat- 
ented information would tend to destroy patents. A patent is of necessity 
a limited monopoly, but it is recognized throughout the world as a desirable 
thing. 

Article 3, paragraph 1, specifically discriminates in favor of public commer- 
cial enterprises as opposed to private enterprises. It is thus generally discrimi- 
natory against those nations which do not employ many state-owned commercial 
enterprises but follow the free competitive enterprise system. 

It should be emphasized that after it has found a complaint to be well founded, 
the Organization only has the power to requést all members to take recommended 
remedial measures which are to be carried out in accordance with their respec- 
tive laws and procedures. Since only a very few countries have operative laws 
and procedures, the remedial action will largely consist of action by these coun- 
tries, while restrictive practices in other nations will go nninhibited as they do 
now. It is difficult to see how progress is to be made by means of a formula 
which supposes adoption of effective laws by countries which have clearly indi- 
cated that they disagree with the basic idea of antitrust laws. 

Although paragraph 5 of article 3 provides that the accused enterprise shall 
have a reasonable opportunity to be heard, no due process or procedure is estab- 
lished for this hearing. The rights of the accused enterprise may thus be illusory 
and strictly within the discretion of the staff of the Organization. 

Under paragraphs 10 and 11 of article 3 which provide for the publishing and 
making publie of reports, the Organization may be in a position to publicize 
charges against a commercial enterprise even though the complaint has heen 
found to be unjustified. Since under article 17 the contents of such reports 
must incInde the reports of the advisory staff (which are in effect the “indict- 
ment”), they, could lay undue emphasis upon the charge. It should be noted 
that such a report must be published even though proceedings under a complaint 
have merely been provisionally closed. It follows that even if the matter is 
dropped, the accused would have been damaged by the use of the totalitarian 
device of making the charge more important than the law, the evidence, or the 
verdict. 

The authorization of the Organization under article 4 to make recommenda- 
tions regarding the adoption of laws relevant to restrictive business practices 
might afford it an opportunity at least to advocate the adoption of the free- 
enterprise system and antitrust laws. 

Article 5 contains the general commitment that members will take all possible 
neasures to prevent restrictive business practices but only in accordance with 
their constitutions or systems of law or economic organizations. 

The exception is so broad that the commitment is meaningless. 

In setting up the proposed international agency, the agreement would provide 
that the advisory staff exercise its functions in complete independence. —_Evi- 
dently great weight is to be given to the reports of the advisory staff, and 
under paragraph 3 of article 15 both the complainant and the accused shall have 
an opportunity to appear before this staff which would perform duties analogous 
to those of both grand jury and prosecutor. The dangers inherent in placing 
these functions in one body are too well known to require more comment. 


COMMENTS ON COMMITTEE REPORT 


Countries such as the United States have comprehensive laws which are rigidly 
enforced, others have a few laws directed toward controlling some aspects of the 
problem such as monopolies; while ‘still others actually foster cartels, state- 
controlled trading organizations, and other restrictive’ business practices; 

The Ad Hoe Committee has prepared more than 240 pages of material. It 
would be impossible here toomention the many collateral subjects: with which 
this material deals: However, it appears to have studied the laws of many 
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countries dealing with restrictive business practices. The 170 pages dealing 
with the analysis of governmental measures relating to restrictive business prac 
tices implies by its very bulk that most of the nations of the world have laws 
controlling such practices. Perhaps the outstanding fallacy involved is the 
apparent belief of the Committee that “paper” laws of various countries are 
actually enforced. As a matter of fact, many countries have more constitutional! 
and statutory law on this subject than does the United States. In most cases 
it is not enforced. 

In its lengthy analysis the Ad Hoc Committee deals with the subject of 
Extent of Enforcement in a half page and does concede that the report does 
not convey the facts as to how vigorously or extensively governmental policies 
relating to restrictive business practices are enforced. In this connection the 
Committee excuses itself from the study of the effectiveness of the laws by stating, 
“This would have necessitated a degree of consultation, both with industry 
groups and with public officials responsible for administering governmental 
measures, that was not feasible under the circumstances.” 

It is possible that the Committee might have become disillusioned in its 
apparent belief that the majority of the nations of the world have antitrust 
legislation which is enforced if this study had been made. 

The Ad Hoc Committee’s principal report indicates that it felt that the 
contents of chapter V of the Habana Charter, representing the lowest com- 
mon denominator of agreement possible among the nations of the world, is 
a desirable foundation for an agreement of this nature. It follows that the 
Committee started with a foundation with which no one was completely satisfied. 
The nations of the world which favor state-controlled trading and cartels felt 
that the charter might limit their activities, while the nations which favor 
private competitive enterprise felt that the provisions had been so watered 
down as to be useless in controlling restrictive business practices in the 
international field. 

The United States council believes that it would be unwise and dangerous 
to empower any international body to pass judgment on the virtue of specific 
practices in particular countries in the absence of any criteria more specific 
than the listing of general objectives so sweeping as to invite widely varying 
interpretations. 

The council believes that any organization established by the U. N. will be 
unable, under existing conditions, to achieve satisfactory regulation of restric- 
tive practices. We fear that in using the proposed procedures for the investi- 
gation of complaints, United Nations officials, no matter how well intentioned, 
could not avoid causing great damage to enterprises that may be irresponsibly 
accused of unfair practices by vindictive competitors or prejudiced governments. 

A number of instances in the administration of the antitrust laws of the 
United States in recent years and the practices employed by certain agencies 
having broad powers of investigation have made American businessmen par- 
ticularly conscious of this danger. The injury of being publicly accused is 
never fully removed by ultimate vindication, and the task of defending the 
good name of the organization charged can preempt the time of top executives 
for months and cost huge sums. Enterprises in other countries, unjustly 
accused, may be injured similarly by adverse publicity resulting from U. N. in- 
vestigation if the international agency misuses its powers. 


CONCLUSION 


The United States council collaborated with the International Chamber of 
Commerce in recommending that the ECOSOC postpone any attempt to im- 
plement the proposals of its Ad Hoc Committee on the grounds that: 


1. The investigations of the U. N. Committee confirm our judgment that 
it is impossible to differentiate clearly between beneficial and harmful 
practices by classification based on form or character, and that substantial 
differences exist in the attitudes of different countries toward restrictive 
business practices as reflected in their antitrust laws and in the degree 
of enforcement attempted where laws exist. 

2. In the absence of internationally acceptable standards or uniformity 
in antitrust laws the attempts of a U. N. organization to approve or dis- 
approve specific practices will create rather than remove causes for dissen- 
sion and friction. 

3. The procedures proposed by the U. N. committee offer no protection 
to the accused against the injury they would sustain from the international! 
circulation of charges of unfair competition prior to their substantiation. 
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4. The immunity of public commercial enterprises ignores the economic 
objectives of international regulation and discriminates against private 
enterprises. 

The United States council believes that governments should continue to search 
for means of curtailing restrictive business practices that are harmful. Only 
after there is real evidence that a substantial number of countries are convinced 
that a sysem of free competition is best for their particular countries should 
a geneal agreement to secure international control be reconsidered. 


The Cuarrman. The next witness is Mr. William Dwight Whitney. 


STATEMENT OF WILLIAM DWIGHT WHITNEY, ATTORNEY AT LAW, 
NEW YORK CITY 


Mr. Wuirney. Thank you, Senator. 

The Cuarrman. You may put your statement in and then sum- 
marize it. 

Mr. Wurrney. All right, Senator, I will follow your recommenda- 
tion, if I may. 

I should introduce myself, if you will permit. 

I was in the Department of Justice in 1926 to 1928 as a special 
assistant to the Attorney General. 

Among other things, I wrote the brief for the Government in the 
Trenton Potteries case where we originated the per se doctrine, and 
the Sisal Sales case. 

Ever since then, although in private practice, I have been interested 
in the antitrust laws with particular reference to international trade, 
and of recent years have been concentrating in that field, and have 
practiced to a considerable extent in Europe. 

I may say, in passing, that I advised the British company throughout 
the British Timken case, and I have also argued cases in the Supreme 
Court on the defendant’s side in international trade. 

I would like respectfully to submit to you, Mr. Senator, and your 
committee the suggestion that a very large part of the problem under 
consideration here this week can be and ought to be solved by applying 
to the antitrust laws the ordinary principles of international law. 

Possibly this may require legislation. I say possibly because the 
lower courts have since the war years been applying the antitrust laws 
in a way that, in my opinion, and I say it with the greatest possible 
respect for those courts, has been in violation of settled rules of the 
law and comity of nations. 

I must explain that, of course. I think we are mixed because we 
used this word or these words “foreign commerce” in a loose way. 

There are two entirely different meanings to those words, 1 submit. 
First it has to do with exports from and imports into our own country. 
That is foreign commerce with which we are properly concerned under 
international law. We have power to levy tariffs or to—— 

The CHarrman. You mean the export and import of things? 

Mr. Wurrney. Of things from and to the United States. 

But the misuse of the word has been to extend it to commerce inside 
of foreign countries, and with that we properly should have nothing 
to do, and our interference in that field in the last 15 years has, in 
my private experience, caused intense resentment on the part of Euro- 
peans, and has caused us, as a Nation, considerable embarrassment. 
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I believe that that bad situation will increase if we persist in this 
policy, and I believe that the real sufferers from this policy are the 
American trading people, American companies, as well as the Amer- 
ican individuals. 

The reason is quite simple: If American companies must obey the 
American antitrust laws when they are trading inside of a foreign 
country, they must, of course, also obey the foreign law, because it 
is unthinkable for a company not to obey the law of a country in 
which it is trading. 

We would not expect an English company to come into West. Vir- 
vinia, if you will permit me, Senator, to use your State as an example, 
and not obey the laws of West Virginia. 

The result of that is that American companies are in’ trouble in 
foreign countries when they seek to follow principles that are laid 
down for their conduct inside the United States if those do not agree 
with the foreign laws, and they are in trouble here when they have 
obeys d the foreign laws, 

Now, these things are real. As T have had the privilege of learning 
by being there so much, they are real, and I think it not without in- 
terest that the two Judges in the Supreme Court in the Timken case 
who dissented from that entire decision were both judges who had 
had recent experience abroad, one in connection with the Nuremberg 
trials and the other in connection with teaching at universities in 
England shortly before his appointment to the Supreme Court. 

Now, foreign countries have their own policies. It ought to be 
self-evident, but it needs to be explained. 

Take, for example, a single example, of England, although I must 
say that England is much less strong an example than other European 
countries. I take it because we all tend to take England first. 

About one-half. of the food necessary in England for the popula- 
tion is grown in Great Britain. That means they must buy one-half 
of the food abroad. 

Also they have practically no raw materials except coal. That 
means they must buy all their raw materials abroad or the greater 
part of them. 

In order to buy food and raw materials abroad they must have for- 
elgn money— 

The Cuatrman. They do produce their own clay for their pottery. 

Mr. Wuirney. Yes. Well, we are all set to turn to clay eventually, 
but the English—— 

The Cuamman. The peculiar thing is that we import our pottery 
elay from England. 

Mr. Wurrney. Well, that is true, but the relation of ourselves to 
England is the relation pretty well of the rich to the poor today. 

You said, Senator, that we have great. advantages that go right 
back to colonial times, and I,could.not, agree more. You are dead 
right. 

But if we have advantages, it means automatically that other people 
have correlative disadvantages, and it. is those disadvantages which 
give rise to their point of view on international trade and commerce. 

Now, if you have got to buy the greater part of your raw mate- 
rials, say, other than, coal and elay, abroad, and if you have got to 
buy—and this is far more important politically and in human real- 
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tv—more than half of your food or half of your food abroad, you 
imply cannot run the risk of allowing free competitive enterprise 
on the part of brilliant Americans to sell a lot of automobiles and 
other products that we make inside of England and cause the people 
to use their dollars for that purpose, while one-half of the population 
-tarves for lack of dollars. 

It is an absolutely necessary part of the existence of Great Britain 
under a world in which tariffs exist and currencies are separated one 
from another, that they take from ‘their people the dollars that they 
iave, and that they use those to buy the food and raw materials with- 
out which their nation would disappear. 

The CuatrmMan. Ojf the record. 

(Discussion off the record.) 

The CHarrmMan. Back on the record. 

Mr. Wuirney. There are 50 million people in that country—I am 
only taking it as an example—and they have increased their agri- 
cultural production from taking care of one-third of the people to 
taking care of one-half. 

I do not come here to talk for them, What I come here to talk 
ibout—this is background to the point I am coming to about the effect 
n American trade and commerce. 

Now, the result of that is that the British Government cannot per- 
mit foreigners, especially we Americans, because of our dollars, freely 
to export into Great Britain, and the same thing is true in all the 
other countries. 

In France, for example, you cannot import most of the important 
products unless you join what is called a syndicat, that is under the 
direct supervision of the French Government, to make sure that its 
foreign exchange and its dollars are not used to too great an extent. 

Now. a syndiecat, or the British equivalent, are simply quota sys- 
tems under which they make sure that the importers, including the 
\mericans, do not bring in more than the amount of their quota, and 
it corresponds exactly to many national policies that we have. 

Our Government announced that when we engaged in an obvious 
cdiserim ing ation against the English electric company, which had sub- 
mitted by far the lowest bid for a dam, that it was necessary to do 
so partly on grounds of our defense, and if we go to England, as 
many times I do, in private conversation and talk about diserimina- 
tion, there is a very peculiar, if not unpleasant smile which comes 
over people’s faces. 

Indeed, I think the hardest thing for any nation is to understand 
what is the pomt of view in another nation, or equally hard is merely 
to take in the intellectual realization that other nations are entirely 
different and have different problems. 

Now, that is my difficulty with these antitrust decisions that began 
with the Aluminum case, and that inelude the Imperial Chemical In- 
dustries ease, the General Electric Lamp case, and culminated, as it 
were, in the Timken case. 

In the first'of them; the Aluminum case, the court said that it was 
well recognized in international law that any country could take 
jurisdiction over what went on in another country if it had conse- 
quences in the first country which the first country reprehends, and 
the learned judge who, personally, I much admire in other fields, then 
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cited some decisions for this proposition of international law, and 
they were all from the United States. 

I have yet to see in any of these cases that I am talking about in 
our courts any citation of any foreign decision or any foreign writer 
or any general international lawbook. 

The Cuamman. Don’t you think that the real trouble is not under- 
standing the background cause for the laws, rules, and regulations 
of other countries which arise from their economy and various other 
factors and, therefore, to fully appreciate the reason for their laws? 
What do you think about that? 

Mr. Wuirnry. I do, Senator. I think you are 100 percent — 
I do not think for 1 minute that any of our judges did anything othe 
than follow their consciences absolutely, and make the decision, in 
effect, that was argued to them that they ought to make. 

But I do not think that they were aware of what I have already 
seen today and yesterday that you personally are aware of, that these 
questions are much bigger than internal domestic questions, and more 
difficult and complex. 

The Cuatrman. Yes, they are. 

Mr. Wuirney. Now, in the early days of the Republic, we were very 
well aware of this in this country because we were a trading, navigat- 
ing nation, and Chief Justice Marshall and 

The Cuarrman. At that time there were no big businesses in this 
country. 

Mr. Wuirtney. No. 

The Cuarrman. And we were highly competitive within ourselves. 

Mr. Wuirney. Well, Chief Justice Marshall and Justice Story 
both, in leading cases in the Supreme Court of the United States, 
pointed out the fundamental rule that, first, our laws do not extend 
to events and acts inside of the territory of foreign sovereigns; and, 
second, that it follows from that that if Congress passes a general 
law like the Sherman Act, which refers to every contract, combina- 
tion, or conspiracy in restraint of trade, that that must be deemed 
to apply only to acts and events inside of the United States. 

Now, the application to the Sherman Act was Mr. Justice Oliver 
Wendell Holmes’ opinion for the Supreme Court in the famous Ameri- 
can Banana case, and with great respect for the Attorney General’s 
learned Committee, I think that they plainly distorted that opinion 
because they were taking a particular point of view, and I need cite 
for that only the clarifying comment in small print by one single 
member of that Committee at the foot of the page in which he cited 
the actual words of Justice Holmes for the Supreme Court. 

But it has become unpopular at the antitrust bar today to remember 
that there was a time before we began as a nation, to put it frankly, 
throw our weight around or crusade abroad. 

Now, reference was made several times by Mr. Burns to the desire 
of the United States as a matter of policy to maintain competition. 

Well, first of all, I appreciate that and, secondly, I profoundly be- 
lieve in it. I think I have an advantage over even Mr. Burns in that 
I have lived a great deal inside of countries that has Socialist gov- 
ernments, and I can support him, and if it is not presumptuous, sup- 
port the congressional policy and the national policy, that there is 
nothing that slows you down or deadens you like socialism. 
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However. to say that because we believe that competition is a good 
thing, it follows from that that our courts may order things to happen 
inside of foreign countries which they think will make those countries 
more competitive or make the world more competitive is to put us 
in a position in which we are going through today somewhat the same 
experience that, for example, Spain went through at the time of the 
inquisition, when it was the strongest nation in the world; France, 
under Louis XIV, and Napoleon; and Germany under Wilhelm II 
and later. 

The people are saying of us, “Because they are the biggest and 
strongest and richest, they are trying to impose their ideas on us.” 
They do not like it. 

Now, take Judge Ryan, a man for whom I have the greatest admira- 
tion, who had had a very honorable career in New York, and, as a 
result, was appointed a judge, and then there came before him this 
worldwide problem of the relations between the du Pont and the 
Imperial Chemical Industries, and he quite honorably and under- 
standably made a couple of orders which would just illustrate my 
point. 

The first one had to do with the Canadian company. I may say 
right away that I was not in that case at all and, of course, that is not 
why I am testifying here, because I have not been in any cases I am 
making any reference to, except I was on the fringe of Timken. 

Now, returning, the Canadian company, the largest number of 
shares, I think about 40 percent, was owned by each, du Pont, an 
American giant, and Imperial Chemical Industries, a British giant. 

There was a true balance of power, exactly equal. The result was 
that the Canadian public bem owned the minority shares, widely 
distributed among the Canadian public, in practice had entirely 
Canadian officers running an entirely Canadian company. 

The Cuarrman. In other words, they had the balance of power. 

Mr. Wurrney. They had the balance of power, and they ran their 
own company in their own country. 

Now, in theory it was, perhaps, desirable to order, as the court did 
order, that Du Pont or ICI must sell out to the other and, of course, 
the result was that the Canadians were thereby reduced to a very 
small minority without any power. 

Now, there is only one morning newspaper in Toronto. It is called 
the Globe and Mail, and it is a very, very good paper, and the kind of 
words that they used I only take the liberty of putting on the record 
because they are so important. They talked about American judicial 
aggression, and they called it American impertinence. 

Now, another one of Judge Ryan’s orders related to some British 
patents. He provided that Imperial Chemical Industries, which had 
owned those patents, must transfer them to Du Pont. There was noth- 
ing nationalistic about what he did at all. As we all know, our 
judges on the antitrust laws have never taken a nationalistic point 
of view. They have always taken a thoroughly honest legal point, 
as they understood it, and ICI got plenty of things from Du Pont. I 
am not concerned with that, but only by the fact in these particular 
patents the order was that they be transferred to Du Pont. 

Now, it happened that ICI had made some contracts about those 
patents which would, of course, come to an end with their transfer, 
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and the other British company with whom they made their contracts 
went, only 1 week after Judge Ryan’s order, into the British court 
and got an order enjoining obedience to the order of the United States 
court. 

‘That went to the court of appeals, or court of appeal, as they call it 
there, and was, of course, unanimously affirmed; and the presiding 
judge, whom they call the master of the rolls, said: 

If the learned American judge conceives, as I understand him to do, that he 
has jurisdiction because what happens under a British contract relating to a 
British patent has some effects in the United States, then I respectfully disagree 
with him. 

Later on the case was actually tried after the preliminary injune- 
tion, and the order was made final, which is obvious what would have 
happened, because under the principles of international law in respect 
of sovereignty over territories that. we had, up until the Second World 
War, been the leading nation.in the world in upholding, it was wholly 
inadmissible that the United States district court should make an 
order about the ownership of a British patent, 

Now, the final illustration, which is rather a neat one, came up in 
the General Electric Lamp case. 

There is a very fine and honorable and very hard working judge in 
New Jersey before whom that great case came, and he said in his 
opinion: 

It is a fortuitous circumstance that we have got jurisdiction over, the Phillips 
Lamp people, because some of their directors happened to come here as refugees 
during the wur from Nazi oppression. 

They have no business here, but having come that way, I get jurisdiction over 
them— 
and he thereupon entered orders about their’ contracts in Europe. 

Well, you know if! you leave our own country and go abroad, those 
sort of actions which look highly honorable to’ us pass “under the name 
of aggression, and people do not like them. 

Now, the sufferers, as I say, are American. business people who 
cannot compete in the foreign countries on the same terms as people 
do in Europe because they are always looking over their ‘shoulders to 
see what the Department of Justice is gomg to say about what they are 
doing inside of the foreign country, and the Department of Justice has 
this year, for example, issued subpenas, I: and 2 years ago 
they did, and I know because T read them—for records of sales, whole- 

sale and retail sales, inside of foreign countries, well, in order that they 
can see whether those sales were made in accordance with the rules of 
the United States antitrust laws. 

Well, just imagine what we would say if, let ‘us say, we were ordered 
to produce all the recofds of w holesale and retail sales'in West Vir- 
cinia before the high court of justice in London and for jtist the same 
reason for it, because the English, which may be their own fault or 
not, that is not my concern, are importing coal from West Virginia 
right this year, and on exactly parity of reasoning they might wish to 
investigate the way the companies in West Virginia carry on their 
business and the prices they charge in order to see whether a fair price 
is being charged to England for their coal: 

The Cuatrman. Because, despite the high wages, we can'still pro- 
duce coal and ship it over there cheaper than they can produce it. 

Mr. Wurrney. Yes, quite right. 
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Well, the question might arise as to how this would be done. I am 
still hopeful, and inasmuch as this question has never been before the 
Supreme Court, that the Supreme Court will take care of it and go 
back to the principles of Marshall, Story, and Holmes, and recognize 
what has happened in the last 15 years is an aberration which was in- 
cident to our being a little bit cut off from the rest of the world during 
the war and just after the war in the sense of being very powerful and 
people did not come over here, and make their views felt very much; 
they came over and asked us for help and assistance, and buttered us 
up, and I hope that we will go back to the sound principles. 

But if we do not, it may become necessary for your committee to 
consider some simple amendment such as: 

The subject matter of jurisdiction under the antitrust laws extends only to acts 
taking place within the territorial limits of the United States, its Territories, and 
dependencies. 

That brings me to the conclusion of what I am going to say, apart 
from questions, Senator, and that is that the point I think 1s being 
lost sight of is that you must have in a nation, and we must have in 
our Nation, two types of jurisdiction—jurisdiction over the person of 
the defendant and jurisdiction over the subject matter of the action 
over what happened. 

Now, all our recent cases that I am criticizing talk only about juris- 
diction over the person, whether you can catch the person or, as one 
of the judges said, whether you can lay hold of him. The word 
“catch” 1s in one of the opinions, too. 

I noticed yesterday in a very learned and brilliant presentation by 
Mr. Timberg, who ought to know something about this because he 
was in the Department of Justice all during the period when, I think, 
our law went wrong, he talked about jurisdiction over the person, 
and his report discusses it, under the general title of “Jurisdiction,” 
but he never makes any reference at all to the jurisdiction over the 
subject matter of the action. 

Now, it is there that we intrude into the territorial sovereignty of 
toreign nations, 

There was a point made by one of the judges before the Permanent 
Court of International Justice in the famous case called The Lotus, 
in which he said: 

To exercise jurisdiction in the territory of a foreign sovereign is just as bad 
as for a nation to annex a bit of territory because it may consider it to be 
convenient. 

The Cuatrman. Is not the point you are getting around to this: 
That the Sherman Act was passed more than 60 years ago, and at that 
time we were really living within ourselves. Our foreign trade was 
rather negligible. I believe 95 percent of our entire production was 
consumed within the United States. 

Through two world wars our productive capacity has been tremen- 
dously enhanced in manufacturing as well as farming, and we now 
find ourselves in the international field, much more so than we were 
back when that law was passed. 

Now, since that law was passed we have had some other laws, but 
they mainly were aimed within the United States, such as the Clay- 
ton Act, the Federal Trade Commission. The only one I know of 
was the Webb-Pomerene Act, which allowed the formation of these 
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associations, and that is one of the purposes why this subcommittee 
is working, to see whether or not the changed conditions in the past 
60 years need implementation, possibly by amendment to the exist- 
ing law. 

Now, we do not aver that it does; we do not aver that it does not. 
We are trying to get as many sides of the question as we can get in 
here in the form of evidence, so that we hope we can make up our 
minds on the matter as soon as this evidence is completed, and that 
is the reason for getting all these various views in here. 

We want to look at every possible angle to see just what should 
be done with reference to that law. 

Now, vou just cannot define every little thing. You have got to 
leave part of it up to the courts, but you can prepare a pattern and 
let the courts take special things into consideration. Isn’t that what 
you are driving at? 

Mr. Wuirney. I am going deeper than that, with great respect to 
you, Senator. 

Taking what you said, first, I would quite agree we had jurisdic- 
tion to pass the Webb-Pomerene Act or to repeal it, because that has 
to do with exports right out of our own country. 

The CHAIRMAN. Yes. 

Mr. Wuirney. But the second point is that I think there is a very 
fundamental point that the courts seem to be overlooking, and it is 
not an extra small point, it is a very simple point, and it would cure 
the whole subject matter that is before your subcommittee, except only 
that part of the subject matter which relates to this physical export 
and import, and that would be that we not take jurisdiction at all, as 
we never did before and as no other nation ever has in years, over the 
acts and events on foreign territory. 

Now, the fact is that nowhere in the whole history of international 
law until this modern operation of the Sherman Act, so far as I 
know, did one find that invasion of the ordinary rules of international 
law under which one sovereign recognizes the territory of another. 

This does not prevent our going on with the crusade, if you wish to 
call it that, to convert other people to the virtues of competition. 

We can set examples, we can send propaganda or write, we can talk, 
we can forbid the export from this country except on conditions if we 
want to hurt American business that way, and we can do all sorts of 
things. But what we cannot do and what it seems to me we are wast- 
ing our time trying to do is to tell people when they reach Europe or 
South America or Japan or what have you, what they may do when 
they are there. 

American business should be free to do inside of those countries 
what the laws of those countries say they may do, and any other pro- 
vision is contrary, in my estimation, to international law, and that is 
a very simple point that may need to be made by legislation, and it 
covers the whole waterfront. 

The Cuarrman. But you realize that that proviso would apply to 
those countries. j 

Mr. Wuirney. Yes. 

The Cratrman. And would let the United States govern United 
States trading principles, but permit American companies, so long as 
it had no impact upon monopoly in this country, which was set up to 
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promote competition, with the idea of building up business, and also 
trying to get the most reasonable price for the user—your idea would 
be provisos in the law that would protect these situations of which you 
complain; isn’t that right 

Mr. Wuirney. That is right. 

The Cuarrman. Anything further? 

Mr. Wurrney. I will not volunteer anything. 

Mr. Burns. You said that it is your opinion that it is contrary to 
international law when the United States courts hold that they have 
jurisdiction over any act abroad which has consequences in the United 
States. 

Now, is not your statement too broad? Should you not narrow that 
to distinguish between certain types of conduct which might be en- 
gaged in abroad, which may have consequences in the United States, 
and other types of conduct which should be reached, and have been 
reached historically ? 

Mr. Wurrney. No, Mr. Burns, I do not think so. I think the point 
is that conduct abroad is not within the proper reach of our law. 

Mr. Burns. Well, let us test that out. Suppose two American com- 
panies or two American individuals, we will not make them com- 
panies, two American individuals, each having a business here, and 
who were competitors, made an agreement to fix prices and control 
production. That would be clearly illegal under the Sherman Act, 
would it not? 

Mr. Wuirney. Yes. 

Mr. Burns. Now, suppose they go to England and enter into a con- 
tract in England and keep the document over there. Would you say 
that thereby that transaction could not be reached under the Sherman 
Act? 

Mr. Wuirney. What prices and production would that document 
refer to, English prices or American prices? 

Mr. Burns. American production. 

Mr. Wuirney. That would be illegal because the instant they would 
begin to carry out that document they would be doing things in the 
United States because American prices are involved. 

Mr. Burns. Then don’t you have to explain or at least narrow the 
term “any act abroad which has consequences in the United States?” 
Certainly the act abroad which had the consequences in the United 
States would be the contract. 

Mr. Wuirney. No; the fallacy there is the use of the word “con- 
sequences, ” 

The word “consequences” and the words “affect” and “effect” should 
not be in the law and never should have been in the law as written. 
They have been written in by people who are thinking in sort of a 
half-baked way. 

You have always got in the end an actual event, and you have a 
sale in West Virginia or you have a sale in Devonshire, and we are 
concerned with the first and they are concerned with the second. 

Now, the Department of Justice, under these cases, is asking today, 
I am told, and I know has been asking, for documents about sales in 
Devonshire, and that is none of its business, and if that is the way 
the judges have got our law, it ought to be changed. 

Now, we are perfectly able to protect West Virginia and New York. 
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The CirarrMan. Let me give you an illustration then of what I 
think Mr. Burns is driving at. Let us say then that the Du Pont Co. 
enters into a contract with Imperial Chemicals by which contract 
they exclude Imperial Chemicals from the United States, and Du Pont 
agrees to stay out of England. That would have consequences in 
the United States because Imperial Chemicals might have contacts 
here with other companies which put them into competition here, 
and which would defeat one purpose of the Sherman Act, which is 
to create competition for the purpose of holding prices at a reasonable 
level. Don’t you get the point now? 

Mr. Wurrney. Yes. 

The Cuairman. That is what he is driving at. In other words, if 
the effect of that agreement abroad reacted in the United States by 
a substantial reduction of competition, then we should be able to deal 
with them in the United States. 

Mr. Wuirney. If the Imperial Chemicals introduces any articles 
into the United States, and Du Port tries to enjoin it from bringing 
them in because it breaches its contract, then the courts should refuse 
the injunction because that import is legal under our law, and not 
illegal, but the mere effect 

The Cuarrman. But they would not try to do it under those cir- 
cumstances. 

Mr. Wurrney. Well, Senator, this “radiating effects” doctrine and, 
of course, I am coming to grips with it, is the ‘doctrine that is in my 
respectful submission, dead wrong. 

The CuarrMan. Let us get a little more explicit. Here Imperial 
Chemicals have been marketing $10, $15 million worth of material 
in the United States, and this came up in the titanium oxide incident, 
and the American company in that instance agreed, “You stay out of 
the United States and we will stay out of Europe”—that would sub- 
stantially raise the price of paint in the United States, in fact, unrea 
sonably high, because there was no competition. 

Now, that eliminated the element of competition within the United 
States. 

Mr. Wurrney. Senator as I argued that case in the Supreme Court 
of the United States, I speak with a little knowledge of it. I may 
say that the end result of that decision was simply to take American 
industry out of the business. 

The whole result was to force the National Lead Co., which was not 
my client, to sell at a forced sale price its shares in the foreign produc - 
ing companies. It did not bring in any more into the U nited States or 
send any more abroad or change any price. It just drove that much 
American capital or enterprise out of Europe. ‘That was the net re- 
sult of that case. 

The Cuarrman. There is a very interesting monograph in that case 
down in my files, and I would like to have you ‘read it. 

Mr. Wuirney. I would be grateful to you, I would be very grateful, 
to follow all these things, especially if you offer it. 

I would like to follow this “radiating effects” doctrine because it is 
critically important. 

The ordinary contract relating to world trade is a contract relating 
to world trade, at least it relates to a lot of nations. Ever y nation is 
affected. 
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Under our doctrine every nation has jurisdiction. We are atfected 
much less than most nations because we are the biggest and the 
strongest. 

The nations that are most affected are the other nations, and to say 
that—I cannot conceive of a greater impediment to American busi- 
ness than is growing up rapidly now as a result of this “radiating 
effects” notion, because what is happening is that foreign nations are 
getting the idea from us that the territorial sovereignty rule has gone 
out of international law, perhaps, and that wherever we do something 
that has an effect on them, even though we do it here, they can take 
jurisdiction. 

Now, most of the things that go on in foreign trade are done here 
and have an effect there, ‘and by “there,” I mean in 90 other sovereign 
nations, and any one of them becomes free to subpena all the papers of 
these American companies, and all the records of American conduct, 
and to have themselves a good old time, giving us the going over, and 
as we are the people who can afford to buy our way out, we are begin- 
ning to catch that. 

If you cannot throw your weight around in the world without hav- 
ing the fellows throw their weight back at us, that is what is beginning 
to go on in a very substantial way. 

Mr. Burns. That may be a problem which has to be faced, but in 
trying to decide what criteria should be used in determining what con- 
duct by Americans abroad should be allowed, and which should be 
prohibited, it is necessary to start with the situations that we know 
about and have had some experience with, and then see what other 
situations there are. 

Now, if you take a case where there is a European company—well, 
let us take the Imperial Chemicals and Du Pont and assume for the 
moment there was not a patent. If the foreign company was im- 
porting into the United States, and the American company went 
over to England and made an agreement with them by which each 
agreed they would not export to each other’s country, and the English 
company, of course, just did nothing further, nothing else happened 
in the United States, and nothing happened as far as the American 
company was concerned, because nothing left, would you say that 
that should be subject to the jurisdiction of the Sherman Act, because, 
assuming as appears to be so, that there would be consequences or 
reasonably there would be consequences due to this elimination of 
competition ? 

Mr. Wurrney. No, certainly not, because the English do not take 
jurisdiction over every time companies make agreements here that 
have consequences in England. 

We are doing things all the time that have consequences over there, 
and if they start taking jurisdiction, we are going to be in a very 
embarrassed position. 

You see, we are talking about what is happening to American trade 
and commerce. Nothing that the antitrust laws have been doing in 
the last few years is ine reasing one penny American trade and com- 
merce in Great Britain. That is entirely governed by British law 
and by British currency and trade regulations. 

All it is doing is forcing American investment out of England or 
rendering it a nuisance. 
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Take the Timken case. The only result of the Timken case is to 
take away the votes of the American shareholders in the British com- 
pany because the American court permitted the American Timken 
Co. to continue to own the shares of the British company, but forbade 
it to make any sort of agreements of any kind with the British com- 
pany, and the result is that the American company has just had its 
hands tied behind its back without any practical result. 

Mr. Burns. Well, the question of the result and the effect is one 
which has to be determined by those who make the policy. But in 
the case where there was no patent involved, you say that you think 
that because the agreement was made abroad with the foreign com- 
pany that they would not export into each other’s territory, that that 
should be immune because it involved the commerce of another coun- 
try and also because the agreement was made abroad. 

Mr. Wutrney. I do not mind in law the American court, from the 
point of view of international law—it is perfectly open to our courts 
to make a decree against the American company that it cannot refuse 
to export abroad, and a decree that it cannot try to prevent the for- 

eign company from importing here. 

‘But our courts and our Senate and Congress cannot do anything 
about what happens abroad, and therefore the result of these sorts of 
decrees has simply been to handicap American trade and commerce. 

Mr. Burns. Well, in that case would it not be a handicap that Con- 
gress would want to impose, that it would rather have that competi- 
tion from this European company—we are not considering other 
problems such as in the watch industry, where you have a tec hnology 
that the Congress might want to protect through tariffs, but in an 
instance where that is not present—haven’t we already adopted a 
policy that we would prefer to have the competition in this country 
from products abroad, and that the policy of the Sherman Act has been 
to prohibit any agreement, even with a foreigner which had that direct 
result ¢ 

Mr. Wuirney. Well, I do not think—you see, it is not result; it is 
not effect, it is not result, it is the event itself it ought to be confined to. 

The event itself is the arrival of this physical product in the United 
States by import. That is within our power, and we can carry out the 
law to forbid any interference on the part of private industry as a 
result, of contract or otherwise from preventing the importation of 
that product into the United States, and we can similarly make laws 
preventing any interference by private industry, by contract or other- 
wise, of any export from the United States. 

The only place we have gone wrong is that we have extended our 
laws to tell the American defendants and very occasionally foreign 
defendants how, on what terms and conditions they may sell inside 
of the foreign country. ‘That is where we have gone too far, and that 
is what is causing the trouble that I am pointing out. 

So you are not undermining the whole law if you follow what you 
say; you are just making a clear distinction between our own export 
and import trade that we keep full jurisdiction over, and we keep 
the Sherman Act going full force over, on the one hand, and trade 
inside of abroad, on the other hand. 

Mr. Burns. Well, would you make a distinction between an agree- 
ment made abroad which affected imports into the United States or 
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exports from the United States, and agreements with recpect to im- 
ports into the foreign country from the United States. _ 

Mr. Wuirney. Well, I think that you take jurisdiction when the 
import is affected. You do not take jurisdiction when the mere agree- 
ment ismade. When that piece of paper becomes a reality, it happens 
in the port of New York, either incoming or outgoing, and that is 
when you take jurisdiction. 

Mr. Burns. But there would be no events taking place if the imports 
were eliminated by agreement. 

Mr. Wurirney. The events would be the omission to import. 

Mr. Burns. How would that be? 

Mr. Wurrney. Well, you cannot force imports. 

Mr. Burns. But should not the United States courts forbid or 
enjoin this agreement ? 

Mr. Wurrney. You can do that if you like; yes, I think that is 
legitimate. 

The CuatrMan. We will recess now until 2:30. It is almost 1 
o'clock. 

Thank you. 

Mr. Wuirney. Could I just say one brief sentence? I just want 
to say in answer to the last question, the agreement would still be 
effective in England, and the American could not export to England, 
but it would be ineffective in America; that would be the result. 

Mr. Burns. Yes. 

(The prepared statement of Mr. Whitney follows:) 


My name is William Dwight Whitney. I am a lawyer and have been interested 
in the antitrust laws since 1925 when I joined the antitrust division in the United 
States attorney’s office in New York, from which I was later transferred to 
Washington and became a special assistant to the Attorney General of the United 
States. I acted as personal assistant to Gen. William J. Donovan, who held the 
post that Judge Barnes now occupies, and among other duties I wrote the briefs 
for the Government before the Supreme Court in the Trenton Potteries case and 
the Sisal Sales case. Those cases gained some fame because in the Trenton Pot- 
teries case’ we first established that horizontal pricefixing is per se illegal, and 
in the Sisal Sales case? that agreements between Americans to do things abroad 
for the direct and intended purpose of manipulating prices in the United States 
are reached by the antitrust laws. 

Later I entered private practice and have for many years been a partner of 
the New York law firm of Cravath, Swaine & Moore, where I have continued to 
be active in antitrust work. This included, for example, taking part in the trial 
of the Investment Bankers’ case; * arguing in the Supreme Court in the National 
Lead case, a foreign commerce case;* and advising the British Timken Co. in 
the Timken case.’ Of late years I have concentrated largely in the foreign com- 
merce field and have practiced to a considerable extent in Europe. 

At the present time I do not personally represent any party in any pending 
case under the antitrust laws, although, of course, some of my partners do. 

I would like respectfully to submit to your committee the suggestion that the 
whole problem under consideration here this week can be, and ought to be, solved 
by applying to the antitrust laws the ordinary principles of international law. 
Possibly, this may require legislation. I say “possibly” because the lower courts 
have since the war years been applying the antitrust laws in a way that in my 
opinion, and I say this with the greatest possible respect to those courts, is in 
plain violation of settled rules of the law and comity of nations. May I explain? 

No principle of international law is more universally recognized than that 
each nation is sovereign in its own territory and, accordingly, the rule is basic 


3 U. S. 392 (1927). 
4. S. 268 (1927). 
8 F. Supp. 621 (1953). 
2 U. 8. 319 (1947). 
1 U. 8. 593 (1951). 
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that the laws of a nation apply only to acts and events within its own territory. 
Some nations claim jurisdiction over acts abroad which threaten its own security, 
and there is a special exception for countefeiting currency; but, so far as I am 
aware, no nation has claimed jurisdiction over acts or events in trade or commerce 
abroad merely because they have consequences on its own trade or commerce until 
our own Nation began to make the claim during the Second World War. The 
irony of it is that we had always theretofore been leaders in upholding the prin- 
ciple of national territorial sovereignty. 

A rule of American law which is a necessary corollary of the fundamental 
rule of national territorial sovereignty is that statutes of general application, 
such as the antitrust laws when they refer to “every contract, combination or 
conspiracy in restraint of trade,” are to be construed by the courts as confined to 
such contracts, etec., as are made or performed within the United States. Of 
course, Congress has the power to express in the statute itself an intention to 
extend American law in some particular situation to events on the territory of 
other nations. But the judicial rule has always been that such an intention 
must be plainly expressed by Congress—that it is for Congress to decide whether 
it wishes, for some special reason considered specially important by it, to con- 
travene the ordinary law and comity of nations. 

These principles were expressly stated, among others, by Chief Justice Marshall 
and Justice Story for the Supeme Court in leading cases in the early history 
of the Republic,” and were repeated in the opinion of Justice Holmes for the 
Supreme Court in the leading antitrust case in the field, the American Banana 
case.’ I may say parenthetically that, although I have great respect for the 
members of the Attorney General’s Committee on the Antitrust Laws, their report 
was, to say the least, slanted when it treated the American Banana case as if it 
were only decided on the ground that the Government of Costa Rica had taken 
the action in question. Justice Holmes’ opinion clearly placed the decision 
primarily on the general rule of international law to which I have referred, 
as indeed is pointed out in the so-called concurring and clarifying comment 
inserted at the request of one of the members of the committee in a footnote in 
the report. 

The question is one of jurisdiction. There are two types of jurisdiction, each 
of which is necessary under international law. The first is jurisdiction of the 
person of the defendant, and the second (and recently forgotten but equally im- 
portant) is jurisdiction of the subject matter of the action. If the subject mat- 
ter takes place abroad, there is no jurisdiction; and that is not changed merely 
because the nation asserting jurisdiction has happened to be able to lay hold on 
the person of the defendant. 

The rule laid down in the recent lower court cases, and which is, in my opinion, 
contrary to international law, is that the United States always has jurisdiction 
of any act abroad which has consequences in the United States. This is stated 
in one of the opinions as a rule of international law, but it is noteworthy that 
not a single case or even writing was cited from outside the United States to sup- 
port it.® 

Most contracts in international commerce relate to all foreign countries gen- 
erally, and in practice important exporters export, if not to all, at least to a 
great many, countries. It is naive to suppose that all those countries have the 
same laws, and yet if the rule of international law were that each of those coun- 
tries can prosecute the exporter if his contract had any effect in that country 
which that country did not like, nobody could safely export. 

It may be said that the antitrust laws should be an exception to the ordinary 
rules of international law because we in America consider the antitrust laws to 
be very important, or as the phrase goes, to express a high public policy. But 
that point of view has always been rejected in international law, at least in the 
United States and Great Britain. From time to time nations have made just 
such claims, as in the famous case when Mexico imprisoned a Texan for having 
libeled a Mexican citizen in a newspaper published in a border town in Texas 
and circulated in Mexico.” Mexico considers that libel is of the highest im- 
portance, because it has a tradition of sensitivity from both its Spanish and In- 


®. g., per Marshall, C. J., The Charming Betsy, 2 Cranch 64, 118, and The Exchange, 
7 Cranch 116, 136; per Story, J., The Apollon, 9 Wheaton 362, 371; see also The Paquete 
Habana, 175 U. S. 677, 700, Sanberg v. McDonald (248 U. S. 185, 195). 

7213 U. 8S. 347 (1909). 

5 In the Aluminum case, 148 F. 2d 416 at 443. 

®The Cutting case. See John Basset Moore, Report on Extraterritorial Crime and the 
Cutting case. 
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dian origins. But our Government, appealing to the authorities in international 
law and asserting the doctrine that a nation does not acquire jurisdiction merely 
because acts abroad have effects or consequences within its borders, insisted that 
the American be released. 

Let me take another example from a recently decided case where we have de- 
parted from the rule. One of our courts took jurisdiction over a contract made 
by the Philips Co., a Dutch manufacturer of electric lamps, which contract ad- 
mittedly had no application to United States trade.° The ground on which the 
Judge acted was a ground inadmissible in international law, viz, that the Philips 
Co. ought to have known that its contract would give comfort to a conspiracy 
which he found had been entered into by other parties in regard to American 
commerce. He said that the other parties were more free to make their contract 
about American trade and commerce because Philips had made this contract 
about European trade and commerce. He then pointed out that the Philips Co. 
did no business in the United States and could not have been served in the 
United States but for what he called the fortuitous circumstance that some di- 
rectors of Philips had come here as refugees during the world war. For a coun- 
try to apply its own rules about commerce to events which admittedly happened 
abroad, and to justify it on the ground that it had been lucky enough to get its 
hands on the foreigners when they were refugees from aggression, was a pro- 
cedure that international law cannot countenance. And, indeed, the Nether- 
lands Government protested to our Government. 

It has been said that our judges have made proper provision to protect de- 
fendants if they were doing things that they were required to do by the laws of 
the countries in which they were operating. This is no answer. International 
law requires not only that people must obey the express orders of governments 
of countries in which they are operating, but that other countries shall not take 
jurisdiction over events and actions in those countries, whether ordered by their 
governments or not. The notion that international law goes no further than to 
support the express orders of governments begs the whole question of comity 
between nations as such and of the necessity under a peaceful rule of law for 
one nation to refrain from interfering with what happens in another. It is not 
enough to provide exemptions for acts and orders of foreign governments. This 
is, of course, the same mistake that is made when the American Banana case is 
construed as if it dealt only with an action by the Costa Rican Government 
itself. 

There have been some pretty embarrassing reactions abroad to our usurpation 
of jurisdiction over what happens there. It was reported in the press that 
the President of Costa Rica, at a luncheon in honor of Vice President Nixon, 
criticized the Department of Justice for commencing an antitrust action against 
the United Fruit Co., saying “We will handle this ourselves when the time 
comes by negotiations directly with the United Fruit Co.” 

The Imperial Chemical Industries case provided two illustrations of this. 
There was a Canadian company operating in Canada and which was managed 
by Canadian citizens because du Pont and ICI each owned about 40 percent 
of the shares and the management was left to the Canadian minority. Judge 
Ryan, sitting in New York, made an order the effect of which was that either 
Du Pont or ICI had to sell out to the other, with the result that one of the two 
foreign giants (the American or the British) became a single dominant share- 
holder. The balance of power in the Canadian company was destroyed. The 
only morning newspaper in Toronto, and a very respected newspaper, the Toronto 
Globe and Mail, wrote a scathing editorial in which it denounced what it called 
American judicial aggression. 

Another part of the order in the same came purported to dispose of British 
patents. An English company affected by that order brought suit in the English 
courts to enjoin its performance. A preliminary injunction was upheld by the 
English Court of Appeal,” and a final injunction was then entered by the 
English trial court. The presiding judge in the court of appeal in London 
said that the United States judge was intruding on the authority of the British 
sovereign when he made orders effective to remove “harmful effects on the 
trade of the United States.” 

I submit that it is embarrassing to us as Americans to find ourselves in a 
position where decisions of our courts can be criticized and disregarded because 
they are in violation of international law. 






1 The General Electric case, 82 F. Supp. 753. a 
1 British Nylon Spinners, Ltd. vy I. OC. I. (1951), 2 All-England L. Rep. 780. 
2 Same case in (1954) 3 All-B. L. Rep. 88. 
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I have said that the fundamental rule of international law is universally 
accepted in civilized countries. This has certainly been so since the time of 
Grotius in the 17th century. So far as I can ascertain the times in history 
when this rule has been violated, as we have been violating it, were when 
particluar governments did not recognize the full sovereignty of foreign govy- 
ernments but took the position that their own culture was superior to that 
of other countries and, accordingly, that their rules should apply to events 
abroad if they could later catch the offenders. This was characteristic of some 
thinking in Spain at the time of the Inquisition. It was a view widely held 
in the Middle Ages when it was argued that the laws laid down by the Pope 
or by the Holy Roman Emperor were superior to those of ordinary nations. 
And it traces back ultimately to the Roman Empire before modern sovereign 
nations were recognized. 

Of course, I am not saying that our judges were consciously violating inter- 
national law or that our prosecutors were either. The new and wrong point 
of view grew up during and shortly after the Second World War, and there 
was no adequate presentation to the courts of the point that I am making. 
I was not personally in any of those cases, but I have read many of the briefs, 
and it can fairly be said that on the whole the European defendants were too 
much in the frontline to pay much heed to Transatlantic antitrust cases and 
the American defendants were not fully aware of the points of international 
law, particularly as international law itself does not forbid any prosecution 
or persecution by a country of its own nationals. 

This brings us to the principal preoccupation this week of your subcommittee. 
It has been brought to your attention that American companies are embarrassed 
abroad by having to carry a double burden. They must, of course, obey the 
laws of the foreign country in which they operate. If they must also obey 
United States law in respect of their operations in that foreign country, that 
simply means that they must cease to operate whenever United States law 
comes into conflict with the local law. It does frequently come into such a 
conflict. 

The instant that you eliminate this modern fallacy and return American 
law to the principles of international law, all of the problems that are being 
considered this week will be automatically solved. American law will then 
simply refrain from asserting jurisdiction over the subject matter of acts and 
events abroad. 

When, however, our Department of Justice asks our courts to issue a subpena, 
as it frequently does, calling for information about a factory, or about marketing 
and distribution prices and practices, in a foreign country, it is doing exactly 
the same thing as if a court in London, Paris, or Rome, were to subpena the 
contracts of a factory or the records of distribution in West Virginia. We must 
perhaps recognize that the most difficult thing in life is to put oneself in the 
position of another person. But all law, and certainly all international law and 
the peace of nations, depends on the capacity of civilized men to do just that. 

I still hope that our own courts may see the light and return to the correct 
doctrine of the American Banana case. Certainly the Supreme Court has not 
yet itself spoken on the subject, and some obiter dicta in other cases in the 
Supreme Court indicate to me that it may take the right point of view. But in 
view of the volume of what I respectfully consider to be bad law in the lower 
courts, it may well be necessary for your committee to consider some simple 
amendment such as that subject matter “Jurisdiction under the antitrust laws 
shall extend only to acts occurring within the territorial limits of the United 
States, its Territories and dependencies.” 


The CHarrMan. We will recess now until 2: 30. 


(Whereupon, at 12:55 p. m., the subcommittee recessed, to recon- 
vene at 2: 30 p. m., of the same day.) 


AFTERNOON SESSION 


The Cuatrman. The committee will come to order. 

The first witness will be Mr. Robert R. Loree, chairman, board of 
directors, National Foreign Trade Council, Inc., together with Mr. 
Charles R. Carroll, counsel for the same board. 

You may go ahead. 
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You may either file your prepared statement and summarize it, or 
highlight it; or you may go ahead and read it. 


STATEMENTS OF ROSERT F. LOREE, CHAIRMAN, BOARD OF 
DIRECTORS, NATIONAL FOREIGN TRADE COUNCIL, INC.; AND 
CHARLES R. CARROLL, COUNSEL, BOARD OF DIRECTORS, NA- 
TIONAL FOREIGN TRADE COUNCIL, INC.; ACCOMPANIED BY 
JOSEPH B. BRADY, DIRECTOR, FOREIGN PROPERTY DIVISION, 
NATIONAL FOREIGN TRADE COUNCIL, INC., NEW YORK, N. Y. 


Mr. Lorer. Mr. Chairman, first of all I want to thank you for per- 
mitting the National Foreign Trade Council to come here as a witness. 

The National Foreign Trade Council, as you know, is a nonprofit 
association founded in 1914 which embraces in its membership all 
kinds of people engaged in foreign trade and investment, both ex- 
porters and importers, and people who have their businesses estab- 
lished outside of the boundaries of the United States. 

There is no generally accepted devotion among nations to free com- 
petition in international trade, comparable to the positive attitude 
which prevails within the boundaries of the United States. Over the 
centuries, governments have tended to confine the opportunities of 
production and commerce to their own nationals. Even the freedom 
of the seas was attained only after bitter and prolonged controversy, 
and naval warfare extending over centuries. It might be observed that 
freedom of trade is one of the first casualties in war. By the same 
token, it is of the first concern, when peace is made, that com- 
mercia) relations be restored to health and vigor. 

We believe that foreign trade, like domestic commerce, should be 
free of unreasonable restraints, if it is to make its maximum contri- 
bution to the world’s prosperity and security. 

But it should be noted at the beginning that restrictions imposed 
by governments are in the aggregate infinitely more significant than 
those developed and practiced by individuals, and even cartels in most 
cases could not be effective without governmental support. 

The Cuarrman. You may not have the figures, but 1 would like to 
get them. As of, say, January 1 of this year, what percentage of 
American production was consumed in the United States of America, 
and what percentage of foreign production was brought in? I think 
possibly that your group can furnish that. 

Mr. Loreg. I would say that about as far as 1 percent of our produc- 
tion comes in, in the way of imports, and certainly less than 8 percent 
goes out in the form of exports. 

The CuatrMaNn. You do not have in your files anything that would 
show that accurately, do you? 

Mr. Lorer. I think that we could develop it. 

The Cuarrman. Could you do that, and furnish it to us later? 
I am not asking for it right now. 

Mr. Lorer. Yes. 

Mr. Carroty. The representative of the Department of Commerce 
could submit that tomorrow, I am sure. They have it much more 
simply than we have it. 

The Cuarrman. Well, possibly so, but we do not have him here 
now. Iam asking the nearest available man that I can find. 
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Mr. Lorez. We can develop it. We will get it some way. 

The Crarrman. Thank you. 

Mr. Loree. One of the most common errors in dealing with artificial 
patterns in international trade is to ignore the fact that they are so 
often adjustments to situations created by political factors. Many of 
these stem from extreme nationalism, militant “autarchy” and 
planned economies, which are implemented by a highly restrictive at- 
titude toward foreign trade and investment. Currency controls and 
inconvertibility, excessive duties and quantitative restrictions, sub- 
sidization, and direction of exports exist in inany areas, and require 
adjustments in private transactions and policies which are artificial 
and expensive. 

The Government of the United States of America has repeatedly 
taken the position that its foreign economic policy is based upon the 
expansion of world trade and investment, and the improvement of 
living standards through increasing productivity in all available 
ways. 

We suggest that this objective is intimately and basically related to 
the concept of free competition in production and marketing of the 
world’s goods. Every increase in productive facilities, every addi- 
tion to the world supply of commodities is, on the face of it, a contri- 
bution to competition, and a move away from monopoly actual or 
potential. Every additional activity in bringing consumer goods, 
wherever produced, to market is likewise a factor in expanding com- 
petitive trade. ‘The Report of the Attorney General’s National Com- 
mittee To Study the Antitrust Laws (p. 1) states: 

The general objective of the antitrust laws is promotion of competition in 
opep markets. 

This is necessarily a generality unconsciously pointed at the do- 
mestic economy ; it can be applied to foreign commerce only with some 
qualification. The truth is that our legislation is principally con- 
cerned with the protection of the American consumer, and to assure 
that end, insists upon free opportunities to enter into competition at 
the production level, and the maintenance of freely competitive prac- 
tices and mechanisms of distribution. 

The Cuarrman. I do not think that you should limit that to the 
protection of the American consumer. I think that you should also 
put in this one additional aim, to promote the manufacturer poten- 
tially in the field of more active endeavor. Is that not right? 

There are two phases to it. One is to build up production by getting 
more people into the field. The other is by that production and by 
that promotion to get a better price for the consumer. 

Mr. Lorer. That is right. 

Mr. CarroLtu. We agree. 

Mr. Loner. We agree. 

The Crairman. So that the two are interdependent, one upon the 
other. 

Mr. Lorer. That is right. 

The Cuatrman. That is the basic theory of the Sherman Act. 

Mr. Carrouy. Right. 

Mr. Loree. Assimilated to this last objective is that of assuring 
American producers and merchants fair chances to engage in export 
trade. It is clear also that as concerns goods and materials destined 
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for the United States market, this Government has a legitimate inter- 
est in correcting practices which may unduly increase prices to the 
American consumer. 

These objectives, thus summarily stated, are much more limited 
than those which have from time to time been avowed by representa- 
tives of this Government at the international level. Possibly the most 
ambitious statement of objectives, certainly the most comprehensive 
enumeration of “restrictive business practices” is that contained in 
the Habana Charter, chapter V, revived only recently in the form of 
the Report of the Ad Hoc Committee of the United Nations, and its 
Annex II: Draft Articles of Agreement (U. N. Doc. E/2380 E/AC, 
37/3, March 30, 1953). 

The National Foreign Trade Council sent a letter to the Honorable 
Henry Cabot Lodge, Jr., United States representative to the United 
Nations, on this subject. A copy of the letter is attached (NFETC ref- 
erence No. M-7114). 

Also attached is a copy of the statement sent by Ambassador Lodge 
to the United Nations (excerpt from U. N. Doc. E/2612/Add. 2, 
April 4, 1955, pp. 4 and 5), (NFTC reference No. M-7115). 

It expresses, we believe, a sound and realistic recognition of the 
difficulty of policing international trade through formal multilateral 
agrrements and a clear recognition of the impossibility of reconciling 
our concept of competition with the more restrictive concept of other 
nations at this time. 

We wish to point out that in bilateral treaties of commerce with 
several foreign nations, stipulations have been inserted under which 
each party undertakes certain very vague obligations regarding “re- 
strictive business practices.” 

In addition to these diplomatic activities, administrative measures 
are intermittently being taken, and litigation commenced or revived 
which is the occasion of much real confusion in the world of foreign 
trade. The antitrust laws, as presently interpreted by the Depart- 
ment of Justice, are far from clear. The Attorney General’s commit- 
tee admitted ignorance as to whether this had a bad effect upon trade 
and investment (p. 66). However, the Commission on Foreign Eco- 
nomic Policy Report to the President and the Congress, January 1954 
(p. 18), has this to say: 

United States antitrust policies should be restated in a manner which would 
clearly acknowledge the right of each country to regulate trade within its own 
borders. At the same time it should be made clear that foreign laws or estab- 
lished business practices which encourage restrictive price, production, or mar- 
keting arrangements will limit the willingness of United States businessmen to 
invest abroad and will reduce the benefits of investment from abroad to the 
economies of the host countries. 

Also, the Department of Commerce had this to say on the same 
general subject (Report of the Attorney General’s National Commit- 
tee To Study the Antitrust Laws, p. 95) : 

(3) We are very much concerned with the problem of uncertainty or lack of 
clarity as to the scope and applicability of the law, and to that end, we suggest : 

(a) The Attorney General should prepare and publish a clear and complete 
Summary of the current interpretation of the law in foreign field: and 

(b) He should strengthen and encourage wider use of the conference and 
consultative facilities of the Antitrust Division. 

(4) Finally, we believe that consideration should be given to authorizing 
another administrative agency, such as the Commerce Department or the Federal 
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Trade Commission, to grant limited exemption from the antitrust laws for 
private foreign investment arrangements. 

The CuHarrman. Do you not think that it would be better to set 
up a division in the Federal Trade Commission purely on the inter- 
national trade question ? 

What do you think about that? 

Mr. Lorer. Yes, sir. I think that would be all right. 

The Cuarman. Because occasions might arise that would affect 
the whole economy of the United States. 

The Commerce Department’s chief job, is shall we say, to promote 
foreign commerce. If they had a division, and sufficient appropria- 
tions to staff it adequately, with the necessary experts, they would 
be in a position to properly rule on such matters. 

What do you think about that? 

Mr. Lorer. I think that there ought to be some instrumentality of 
Government which can weigh, in the interests of the United States, 
whether the good does not outweigh the bad in some restrictive business 
practice. 

The Cuarrman. You have had experience with foreign trade. We 
do not want to get something like the British Board of Trade to 
tell us where we would have to put our factories and everything 
else. 

On the other hand, if we would attach such an agency to our Fed- 
eral Trade Commission as a division thereof, staffed by experts in 
foreign trade, I think we could get the correct answers on these 
questions. 

What do you think? 

Mr. Carron. I cover that in my paper later. 

Mr. Lorer. I think that Mr. Carroll has a suggestion to that effect 
in his statement. 

I would like to point this out, Senator Kilgore. Take in the case 
of penicillin. 

The Cuarrman. I know about that, go ahead. 

Mr. Lorer. Which was a British product. If that was not covered 
by a patent, and we asked a license to make it in the United States, 
that is, one of our companies did and the license was granted on 
condition that it would not be sold from here anywhere else in the 
world, would we be wise to refuse to accept that condition and to 
deprive the people of the United States of the benefit of penicillin? 
And to deprive our labor of the ability to find jobs in making it? 

It seems to me that it would be perfectly silly. 

The CuatrmMan. Let us take the two sides of the picture: As a matter 
of actual fact, an American company did deren the commercial 
process of producing penicillin. 

Mr. Lorer. That is right. 

The Carman. And later when England asked them to put a plant 
in England, they told them that they would have to have certain 
atmospheric conditions in the plant in order to develop the necessary 
mold. And the British peared of Trade blocked them, because they 
told them that the ee they had picked, they did not want them 
there, they wanted them someplace else. And the places they wanted 
them, the mold could not be produced. 

So, as a result, England did not get the plant. 
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It so happens I know the head of that company. And he told me 
his problems in England. 

We do not want an American Board of Trade. I do not want that. 
| do not know what you feel about it, but that is my personal feel- 
ing. I do not want a board of trade to tell our American industries, 
“You have to put a plant here, and put one there, and here, and in 
that place.” ‘ 

Mr. Loreg. I do believe that we do need some instrumentality of 
Government which can pass upon the relative position of the good 

and the bad in restrictive business practice, even as it affects this 
country. 

The CuarrMan. I am in agreement with you, both internally and 
externally. I believe that we should have an agency that could tell 
two companies when they can merge, without violating the law. 

We should also have an agency to inspect a foreign contract, to 
say whether it is legal or not, so that they have a certainty in going 
into the contract either way. 

That is my personal feeling as just one Member of the Senate. I 
im not speaking for the committee. 

So I am in agreement with you on that. 

The big question is just the pure implementation of such a thing. 

Loree. May I say in regard to the Webb-Pomerene Act, it 
seems to me that if there was ever a need for it, it exists today. If 
we ever were in a position where we may be up against one buyer—so 
large a percentage of the population of the world community have 
nothing but government buyers—we may very well need just what is 
in the Webb-Pomerene Act to give us an instrumentality whereby we 
can compete and do business with them. 

I think one of these days we must trade in order to have comity. 

For instance, in our agricultural problem the people are using lard 
on their bread in Russia, which costs about $1 a pound, as against 12 
cents here. And butter they do not get to us at all. That costs $6 a 
pound, as against about 60 cents delivered from here. 

If we could open up and get them to take some of our agricul- 
tural products, a good deal of that problem would be solved. 

The Cuarrman. You are figuring that on support prices? 

Mr. Lorer. Yes, sir. 

The Cuatrman. All right, I just wanted to know. 

Mr. Lorer. I might say that while I have been closely identified 
with foreign trade “for over 40 years, I am a farmer as well. So I 
have an interest in both situations. 

As to the problems of foreign trade, Senator, I used to be in charge 
of branches of a bank in Europe, as well as a bank that had branches 
in Central and South America. And when I talked to Mr. John W. 
Davis about what I could do, he would often say to me, “Well, Bob, 
this is the best advice I can give you, but if you are criminally prose- 
cuted, I will defend you right up to the door of the jail, but I will say 

‘Goodby’ to you there.” 

(Resuming quotation from Department of Commerce statement :) 





Carefully limited exemptions tailored to the needs of each case might be 
helpful in coping with problems in a particular foreign country or in special 
international comity, trade, or investment situations, and still not do violence 
to accepted principles and purposes of our antitrust laws. Precedent and expe- 
rience for this suggestion may be found in our war-production practice and in 
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current activities under the Defense Production Act to assist programs for pre- 
serving the supply of critical and strategic materials from abroad. 


I would like to add on behalf of the NFTC that what our member- 
ship is interested in primarily is clarification—clarification of the 
application of the antitrust statutes to their activities, existent or 
projected, outside the United States. 

Firstly, it should be made clear what activities are within our stat- 
utory intent, and what are not. 

Secondly, some effort should be made to stabilize the law and rules 
of conduct, so that what is done or planned today in perfectly good 
faith and with the most competent legal advice obtainable, will not 
tomorrow be attacked as illegal, or publicized as criminal. 

Thirdly, the law should give clear recognition to the fact that 
American businesses established abroad or carried on in foreign coun- 
tries are amenable to the standard of conduct of the host country and 
should not be attacked unless their acts have a very substantial adverse 
effect on the commerce of the United States. 

With these remarks, I would like to introduce our counsel, Charles 
R. Carroll, who will develop our statement more from the professional] 
angle. 

(The letter dated May 19, 1953, the statement dated May 5, 1953, and 
the excerpt of April 4, 1955, are as follows:) 


NATIONAL FOREIGN TRADE CouNcIL, INc., 
New York 6, N. Y., May 19, 1953 
Hon. Henry Casor Longe, Jr., 
United States Represe ntative to the United Nations, 
United States Mission to the United Nations, 
New York, N. Y. 

My Dear Mr. AMBASSADOR: For your information, we attach a statement by 
National Foreign Trade Council regarding draft agreement proposed by United 
Nations Ad Hoc Committee for prevention of restrictive business practices 
(NFTC Ref. No. M-5187). This statement was presented at a meeting called 
by the Department of State and held in Washington under the chairmanship 
of Assistant Secretary of Commerce Anderson on May 5, 1953. 

Neither the concept of the agreement proposed by the Ad Hoe Committee of 
the United Nations, nor the council’s opposition to it, is new as the substantive 
provisions of the proposed agreement are based on chapter V of the Habana 
Charter for an International Trade Organization. The council strongly opposed 
chapter V and other provisions of the Habana Charter at hearings before 
the Committee on Foreign Affairs of the House of Representatives on April 27, 
1950. 

The attached memorandum, which again reflects the council’s opposition to 
an agreement such as that proposed, has been approved by its board of directors, 

Very truly yours, 
WILLIAM S§. 


SwInNcLe, President. 








STATEMENT BY NATIONAL FOREIGN TrapE CoUNCIL REGARDING DraFrr AGREEMENT 
PROPOSED BY UNrirep NATIONS AD Hoc CoMMITTEE FOR PREVENTION OF ReESTRIC- 
TIVE BUSINESS PRACTICES 


The National Foreign Trade Council is strongly opposed to the provisions of 
the draft agreement on restrictive business practices as set forth in the report 
of the United Nations Ad Hoc Committee to the Economic and Social Council. 
The council likewise was opposed to chapter V of the Habana Charter, whose 
provisions on restrictive business practices are substantially all contained and 
enlarged in the above-mentioned draft agreement. 

In the opinion of the council, the fundamental defect in the provisions of the 
proposed agreement is that they do not reflect a meeting of minds with respect 
to matters dealt with in the agreement. As originally conceived by the United 
States Department of State and as incorporated in its proposals for expansion 
of world trade and employment and, subsequently, in its suggested charter for 
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an international Trade Organization of the United Nations, business practices 
which restricted production or trade were, by their very nature, evils and, as 
such, were to be outlawed by the Organization. However, as these provisions 
emerged from London, Geneva, and finally, Habana, and in the instant agree- 
ment, the original United States conception was completely altered to mean that 
restrictive business practices are not objectionable per se, but only if they “have 
harmful effects on the expansion of production or trade in the light of the ob- 
iectives set forth in the preamble.” 

’ 'This is clearly to introduce the “rule of reason” in the treatment of inter- 
pational restrictive business practices. While reasons could be adduced in sup- 
port of this, it must be pointed out that the introduction in these provisions of 
the “rule of reason’ concept would have far greater significance than would 
ordinarily result from the adoption of such a rule for the purpose of applying 
principles with respect to which there was general agreement on the part of 
nations to which the principles were to apply. For, in the case of provisions 
relating to restrictive business practices, there is not only no general agreement, 
but instead there is wide disagreement, among prospective members of the pro- 
posed Organization as to the effects and desirability of restrictive business 
practices in international trade. The very language of paragraph 1 of article 1 
reveals what is generally known, namely, that the governments of many of these 
nations regard arrangements which restrict production or trade as necessary 
and desirable means of promoting stability in the production and marketing of 
products in international trade. The governments of many countries also regard 
such arrangements as desirable in the interest of promotion of economic stability 
within their internal economy. And it is certain that, as long as the Govern- 
ment of the United States adheres to the principles of the Sherman Antitrust 
Act of this country, there can be no agreement between representatives of the 
United States and those of other countries in the interpretation and application 
of article 1 of the agreement. 

Moreover, the difference in viewpoint between that of representatives of the 
United States and those of other countries with respect to restrictive business 
practices could work havoc upon American industrial and commercial enter- 
prises in their efforts to compete abroad with similar foreign enterprises. For 
it is certain that, because of the predominance in many foreign countries of the 
viewpoint in favor of restrictive business practices, other member nations would 
not, as a rule, accept the American view that particular restrictive business 
practices were harmful in their effects and, consequently, would not take action 
to prevent enterprises within their jurisdiction from engaging in such practices. 
The consequence, in all probability, would be that in many instances American 
enterprises would be prosecuted and penalized by the United States Government 
for engaging in business practices which governments of other member nations 
not only permitted but welcomed as desirable and necessary and encouraged do- 
mestie concerns within their jurisdiction to engage in. Such conditions would 
make it impossible for American concerns to compete successfully in the fields 
of international trade and investment. 

In view of their well-known attitude regarding restrictive business practices, 
it is submitted that most members of the proposed organization, regardless of 
the fact that article 5 requires them to take legislative or other action to prevent 
restrictive business practices within their jurisdiction, are not likely to frame 
and apply effective measures for the elimination of such practices. In this con- 
necton, it should be borne in mind that, under the provisions of the agreement, 
the Organization would have no power to compel member nations to take any 
specific action or to carry out any recommendations of the Organization relating 
to restrictive business practices. It is true that each member is pledged to “take 
all possible measures by legislation or otherwise, in accordance with its constitu- 
tion or system of law and economic organization, to insure, within its jurisdic- 
tion, that private and public commercial enterprises do not engage in practices” 
which have the effect indicated in paragraph 1 of article 1, and to assist the 
Organization in preventing these practices.” 

sut if, upon consideration by the Organization of a complaint that a particular 
restrictive practice is in violation of the agreement, the representatives of other 
members vote, as they are quite likely to do in view of their well-known attitude 
regarding such practices, that the practice complained of does not “have harmful 
effects on the expansion of production or trade” in the light of the objectives 
set forth in the preamble of the agreement, their viewpoint would prevail and 
these member nations would be under no obligation to take any action to prevent 
concerns within their jurisdiction from engaging in the practice in question. 

67272—56—pt. 416 
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Even in cases where the Organization was able to reach a decision that a par- 
ticular practice was in violation of the agreement, it could only “request each 
member concerned to take every possible remedial action” and “recommend to the 
members concerned remedial measures to be carried out in accordance with 
their respective laws and procedures.” In such event, all that each member 
concerned would be required to do would be to “take full account’ of such request 
and recommendation of the Organization and “take in the particular case the 
action it considers appropriate having regard to its obligation under this agree- 
ment.” Thus, under the provisions of the agreement, other members, who do 
not believe in the Sherman Act method of dealing with restrictive business prac- 
tices, could stymie any action by the Organization in a given complaint case 
merely by a majority vote that the practice complained of would not have harmful 
effects within the meaning of article 1 or interfere with the achievement of other 
objectives of the agreement. And even if the Organization decided that a par- 
ticular practice violated the provisions of the agreement, each member concerned 
would be obligated only to take into account requests and recommendations of the 
Organization in determining what action, if any, the member considered appro- 
priate in the particular case. 

The above-discussed objectionable provisions would be made even worse by 
paragraph 4 of article 3 of the agreement. Under paragraph 4 of article 3 the 
proposed Organization could not even investigate an alleged restrictive business 
practice of private or public commercial enterprises of a particular country pro- 
vided that, prior to the filing of a complaint, the practice in question was 
specifically required by governmental measures of that and other countries in 
which the practice was found to exist. 

It is difficult to conceive a more perfect setup than that provided in the agree- 
ment for producing disagreements among members with respect to whether a 
given restrictive business practice “has or is about to have” harmful effects within 
the meaning of article 1 of the agreement, or one that is better calculated to 
produce futility in efforts to secure the elimination of business practices which 
restrict international trade, or that is more likely to provoke recrimination and 
create ill will between the people of the United States and those of other member 
nations of the proposed Organization. In view of these considerations and in 
view of the further fact that the agreement provisions are, and must remain, 
fatally defective until there can be a meeting of minds on matters embraced in 
these provisions, the subject of restrictive business practices should not, under 
present conditions, be the subject of any international agreement. 

The council does not believe that sufficient unanimity of views can be obtained 
at this time to make it possible to formulate a generally acceptable international 
agreement for the prevention of restrictive business practices. The United States 
should enter into no agreement dealing with the subject of restrictive business 
practices which leaves any doubt as to whether any particular restrictive business 
practice is to be eliminated. Unless and until an effective international agree- 
ment is obtained which permits no exceptions to the prohibited practices, the 
United States should reserve to itself the right to take such action as it may deem 
necessary to enable American enterprises to compete successfully in world 
markets. 


ExcereT From UNItrep Nations DocuMENT E/2612/App, 2, Aprit 4, 1955, 
RESTRICTIVE BUSINESS PRACTICES 


COMMENTS OF THE UNITED STATES OF AMERICA 


The Government of the United States is appreciative of the study which has 
been given by the United Nations to the problem of restrictive business practices 
and the efforts which have been made to develop proposals for international co- 
operation. The United States has been, and continues to be, strongly mindful 
of the vital importance of this problem in terms of the objectives of expanding 
production and trade, promoting economic development, and increasing stand- 
ards of living. 

The United States Government has given careful and extensive consideration 
to the proposals of the Ad Hoe Committee on Restrictive Business Practices. In 
doing so, it has evaluated the Committee’s proposals in the light of whether they 
would be effective in eliminating restrictive business practices which interfere 
with international trade. It has noted the substantial differences which pres- 
ently exist in national policies and practices in this field and it has been drawn 
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to the conclusion that these differences are of such magnitude that the proposed 
international agreement would be neither satisfactory nor effective in accom- 
plishing this purpose. 

In order to recommend action against cartel practices, the proposed interna- 
tional body would be required not only to find that such practices exist but that 
they have harmful effects on production or trade in the light of very general cri- 
teria. This latter determination would be extremely difficult for a body of gov- 
ernmental representatives to make in the light of the substantial divergences 
in approach previously referred to, and, in the opinion of the United States Gov- 
ernment, would likely result in the condoning of restrictive practices or in no 
agreement by the international body on the disposition of complaints brought 
before it. In addition, since action under the proposed agreement would be pri- 
marily a matter of enforcement procedures under national laws, the present 
stage of development of national legislation offers little hope that recommenda- 
tions of the international body could be effectively carried out. While encour- 
aged by the progress which has been made in recent years in this field, the United 
States does not feel that the point has been reached at which a broad interna- 
tional arrangement of the scope proposed by the Committee could be successfully 
implemented. 

The elimination of harmful restraints on international trade and the further- 
ing of the development of free competitive enterprise continue to be basic objec- 
tives of this country’s enonomie policy. In the present circumstances, however, 
the endeavor to effectuate a plan of international cooperation along the lines 
envisaged by the current proposals might well prejudice rather than promote 
the attainment of these objectives. 

It is therefore the opinion of the United States Government that present em- 
phasis should be given not to international organizational machinery but rather 
to the more fundamental need of further developing effective national programs 
to deal with restrictive business practices, and of achieving a greater degree of 
comparability in the policies and practices of all nations in their approach to the 
subject. 

The reports submitted by the Ad Hoc Committee and the Secretariat are, in the 
view of the United States, valuable for analysis of the problem of restrictive 
business practices. The subject merits full and continuing examination by all 
nations with a view to meeting the fundamental need cited above. 


Mr. Burns. May I ask Mr. Loree one question ? 

The CaarrMan. Yes. 

Mr. Burns. In your statement, Mr. Loree, you referred to very 
ague obligations undertaken in bilateral treaties of commerce with 
everal foreign nations. Could you be more specific as to what those 
ire ¢ 

Mr. Lorrr. We have at present 8 treaties with 8 nations which in- 

clude a clause giving, in our opinion, lipservice to doing away with 
restrictive business practices, but on interrogation by the Senate’s 
Foreign Relations Coniatten: the State Department ‘indicated that 
this clause was very carefully worded, so that it would not be self- 
executing. And the Senate, I think very wisely, while it did not 
make reservations on these treaties, did make it perfectly clear that 
it was approving them with the understanding that the Executive 
would not be able to do things under it which the C ongress had not 
authorized. 

The clause restricts their actions within their own laws, and really 

within their own judgment. 

Mr. Carroll suggests that we offer for the record a list of the treaties. 
Mr. Burns. I would like to have that. 

Mr. Lorer. Haiti is not yet approved by the Senate, but is signed, 

[ understand, as the ninth one. 
The CHarrman. That may be made a part of the record. 
(The list of treaties is as follows:) 


1. Treaty of Friendship, Commerce, and Navigation With Italy (art. XVIII (3)). 


2. Treaty of Friendship, Commerce, and Navigation With Ireland (art. XV-1). 
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3. Treaty of Friendship, Commerce, and Economic Development With Uruguay 
(art. XIV-3). 

. Treaty of Friendship, Commerce, and Navigation With Denmark (art. 
XVIII-1). 

5. Treaty of Friendship, Commerce, and Navigation With Greece (art. XIV-1). 
3. Treaty of Friendship, Commerce, and Navigation with Israel (art. XVIII-1). 
. Treaty of Friendship, Commerce, and Navigation With Japan (art. XVIII-1). 
. Treaty of Friendship, Commerce, and Navigation With the Federal Republic 

of Germany (art. XVIII-1). 
Haiti recently signed. 


Mr. Carrouu. In addition, I offer these. 

Mr. Burns. The first is, Restrictive Business Practice Clauses, from 
the report of the Committee on Foreign Relations, dated July 17, 
1953, pages 6 and 7, which I ask to be made a part of the record. 

The CuarrMan. It may be done. 

(The report referred to, pp. 6 and 7, is as follows :) 


[S. Ex. Rept. No. 5, 88d Cong., 1st sess. ] 


TREATIES OF FRIENDSHIP, COMMERCE, AND NAVIGATION 
* * * * * 


6. RESTRICTIVE BUSINESS PRACTICE CLAUSES 


The Foreign Trade Council in its communication to the committee referred 
to the clauses in certain of these treaties which, after providing that restrictive 
business practices may have a harmful effect upon commerce between the terri- 
tories of the parties, state that “* * * each party agrees upon the request of the 
other party * * * to take such measures as it deems appropriate with a view 
to eliminating such harmful effects.’ (See treaty with Denmark, art XVIII, 
par. 1.) 

The Foreign Trade Council suggested that clauses of this type might result 
in transferring to the executive branch of our Government certain powers 
heretofore reserved to Congress. The council recommended that in the future 
such clauses should make it clear that the United States would be obligated “to 
tuke only measures heretofore or hereafter enacted by Congress to accomplish 
the aforesaid purposes.” The position taken by the Foreign Trade Council seems 
to have been motivated by a feeling that these treaties might be used as devices 
to transfer powers from the Congress to the executive branch of the Govern- 
nent. 

The committee questioned the Department of State on this point and received 
in reply the following statement: 

“It may be stated categorically that the restrictive business practices clauses 
are not in any way designed to enhance Executive power or to alter established 
congressional, executive, judicial relationships in the formulation and execution 
of antitrust policy. In the State Department’s view, the Executive would be 
bound, in carrying out the clause, to proceed in conformity with the statutes 
enacted by the Congress and there is no intent to authorize the contrary.” 

* * * * * * * 


Mr. Burns. Then add to the record a report of the Committee on 
Foreign Relations, dated July 21, 1955, an excerpt under article 
XVIII, page 10. 

The CHairman. That may be done. 

(The report referred to, art XVIII on p. 10, is as follows :) 


([S. Ex. Rept. No. 10, 84th Cong., 1st sess. ] 


TREATY OF FRIENDSHIP, COMMERCE, AND NAVIGATION WITH THE FEDERAL REPUBLIC 
OF GERMANY 


7 





STUDY OF THE ANTITRUST LAWS 


irticle XVIII 

The National Foreign Trade Council respectfully expresses its disagreement 
as to the inclusion of article XVIII (1) as now drafted. 

The council understands that one purpose of this paragraph is to encourage the 
adoption of legislation in foreign countries designed to eliminate monopolies and 
agreements in restraint of trade on the same lines as the American antitrust laws. 
The council is in entire accord with this stated purpose but believes that certain 
language in the paragraph as drafted is unnecessary in this connection and from 
other points of view is not beneficial to American business enterprises engaged 
in trade and commerce in foreign countries. The objection of the council runs 
exclusively to the following language: “and to take such measures, not pre- 
cluded by its legislation, as it deems appropriate with a view to eliminating such 
harmful effect.” 

It does not seem appropriate that the United States should give to any foreign 
covernment the right to demand enforcement of American law against Ameri- 
cans, particularly when the American laws in question deal with matters not 
covered in the same way by laws of that foreign government. It might be 
possible for a foreign country to complain to the United States of restrictive 
practices of American companies engaged in internal commerce within that 
foreign country even though nationals of that foreign country engaged in the 
same practices without criticism or any applicable law forbidding them to do so. 

As suggested above, it is understood that an important purpose of this treaty 
provision is to form a basis for representations by the United States to foreign 
governments as to the inadequacy of foreign laws dealing with restrictive busi- 
ness practices. The language in the treaty provision to which objection is made 
seems for this purpose entirely irrelevant and unnecessary and might, therefore, 
be deleted without damage. 

This provision as now framed tends to support the doctrine back of the effort 
in certain United Nations quarters and particularly through Ecosoce and an 
ad hoc committee appointed by Ecosoc, which contemplates the creation of an 
agency to supervise the enforcement by the United States of its laws in respect 
of restrictive business practices as applied to American nationals (or others 
subject to our jurisdiction) and correspondingly to supervise the enforcement 
of the relatively ineffective or nonexistent laws of other countries. This pro- 
posal has been formally (and it is believed properly) rejected by the United 
States representative in the United Nations. 

* * * * * 

The CHairMan. Please go ahead, Mr. Carroll. 

Mr. Carroti. Mr. Chairman, I am addressing myself a little more 
definitely to the legal considerations involved. 

[ am not an expert in antitrust law. I have been a business lawyer 
for a number of years. 

The CHatrMan. You are talking to a fellow sufferer. I am just a 
common country lawyer. I just practiced law before juries out in 
ihe country. 

Mr. Carrotw. I have had to practice in cases where the conflict of 
laws and the jurisdictional questions were sometimes paramount. 
rherefore, 1 am very much indebted to Mr. Whitney for the statement 
that he put on the record. There was no collusion between us. 

We should start with the objectives of the antitrust statute. And 
if we do, there can be little disagreement but that this Government 
should assert its jurisdiction, either in rem or in personam, in cases of 
practical and substantial concern to the American public. 

By the same token, there is no logic or law or utility in attempts 

* S « 
to evade political and economic geography. In concrete terms, a 
realistic definition of “commerce with foreign nations” centers about 
physical trade—exports to and imports from other nations—and the 
collateral service activities incident to such trade. 

What an American national does or does not do, within a foreign 
nation, is, in general, of no concern to this Government; but it is of 
definite concern, rather, to the government of that nation. 

The Cuatrman. Unless that act affects this Government. 
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Mr. Carroiy. Well, we are coming to that, but I think this is basic. 
That is, the primary jurisdiction is that of residence. 

We have personam jurisdiction, there is no doubt about that. But 
this, I believe, is still the law as laid down in the American Banana 
case. And at all events, this attitude is the one most consistent with 
international comity and mutual respect for sovereignty. Ignoring 
it, as was done in the Imperial Chemical case, may seem to serve ad- 
ministrative purpose at the moment, but is objectionable on more sub- 
stantial grounds. And it can only be supported by expanding the con- 
cept of commerce with foreign nations so as to permit regulation here 
of conduct affecting productive activities in other countries and this 
appears quite unnecessary and undesirable. 

To restate the reality, trade within a foreign country does not 
become commerce between that country and the United States simply 
because an American national conducts it or participates in it. 

It may, as a matter of fact, be commerce, but not because of the 
personality. If, when what an American does or does not do in 
another country directly or adversely affects trade with the United 
States, that may well be a matter of legitimate concern to this Govern- 
ment. 

The CuarrMan. How about where it affects trade within the United 
States ? 

Mr. Carroti. Then I think we would not have any question about 
it. 

The CuatrMan. There is no question about it, then, is that right? 

Mr. Carroiu. No question about it. 

Even if the definition of “commerce with foreign nations” be thus 
sufficient to make our law applicable, there may arise a conflict of 
jurisdictions. For example, the British Government still licenses ex- 
ports, and any pattern imposed by that authority should be a com- 
plete answer and defense to any complaint. 

I am using the word “imposed” advisedly. 

Other governments subsidize exports; that should be taken into 
account, too. 

In the case of primary commodities, certain governments control 
production, some control prices, and some both volume and prices, 
und exports as well. 

If our nationals are to do business in such areas, they must comply 
with these regulations, as do others within that jurisdiction. 

The results of such compliance may well create situations which, if 
judged wholly by our antitrust concepts, would be unreasonable re- 
straints of trade. Actually, no action by agencies of this Government 
seem to have been taken in cases such as these. Certainly, one should 
not be punished here for doing abroad what one would be punished 
abroad for not doing. 

This leads to my first recommendation: That the criminal process 
should not be invoked under any antitrust statute on the basis of 
acts or omissions outside the boundaries of the United States. I 
believe this point should be clarified by new legislation. 

The Cuatrman. How would you enforce the law, if you did not 
invoke that ? 

For instance, here are two companies that go outside of the United 


States and make a noncompetitive agreement. One of them is going 
to live up to it. 
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Mr. Carroitu. We should conceive of the statutes, I believe, as hav- 
ing several functions. First is the punitive or criminal, the second is 
the regulatory, and the third is the civil tort, which I think is incon- 
sequential for foreign purposes. 

If we distinguish between the regulatory and the criminal, I think 
we will move toward clarification. Certainly, it is the criminal poten- 
tialities of our unclarified law that deter the individual and corporate 
foreign investor. 

He will submit to regulation, because that is prospective, but the 
criminal phase catches him after he has done something in good faith. 
The rule is expanded or changed, and he is caught years after. 

It is that criminal phase that this suggestion 1s directed to, and only 
the criminal phase. 

Second—and I would like, if I may, to develop these in some con- 
tinuity, because they are interrelated—other than criminal actions. 
We assume for the sake of simplicity that civil actions and Federal 
Trade Commission orders are alike regulatory in purpose. It should 
be a matter of stated policy that regulatory action will be confined 
to cases in which the action or conduct in question, if done or engaged 
in abroad, directly and significantly affects United States foreign 
commerce, and that the effect is adverse. 

Third, because of the peculiar difficulties of determining the rele- 
vant facts in foreign cases, it is recommended that a prerequisite to 
suit or order—that is, suit for an injunction or order to cease and 
desist—be a finding after hearing by the Federal Trade Commission 
that the act or conduct in question— 

(a) Directly and significantly affects the foreign commerce of 
the United States in an adverse manner; and 

(4) Is voluntary; that is, is not in compliance with, or inci- 
dental to compliance with, the laws or regulations of a competent 
authority with foreign jurisdiction. 

Fourth, any person should be entitled to present to the Federal 
Trade Commission a statement of actual or projected conduct, and 
obtain a hearing and a finding that such conduct is or is not objec- 
tionable. 

A finding of “not objectionable” shall be a bar to any civil action, 
proceeding, or order unless and until revoked for cause after further 
hearing. 

Fifth, we also propose that no divestiture of foreign properties 
should be ordered, except upon a finding that no action or arrange- 
ment other than divestiture will remedy the situation found objec- 
tionable. 

The foregoing proposals differ substantially from what we under- 
stand are the conclusions and recommendations of the Attorney 
General’s Committee. That Committee was composed of 59 partici- 
pating members and 14 conferees, but in this large group only a small 
minority are recognized as experienced in foreign trade. 

Chapter IT of the report entitled “Trade or Commerce With For- 
eign Nations,” comprising 50 pages, quotes at length from judicial 
decisions, and from the views of the Department of State, the Depart- 
ment of Commerce, the Foreign Operations Administration, and from 
a minority statement favoring multilateral agreement for the regula- 
tion of cartels. It does not mention a serious contribution to the sub- 
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ject prepared by the committee on international trade regulation of 
the section of international and comparative law of the American 
Bar Association, in August 1953. 

The conclusions of the Attorney General’s committee are stated in 
rather broad terms. Some of them support the theses developed 
above; for example: 

For we must assume, as Alcoa suggests, that Congress did not intend the 


Shoe 


general words” of the Sherman Act to be read “without regard to the limitations 
customarily observed by nations upon the exercise of their powers.” 

If these limitations are conscientiously observed, our first proposal 
that the criminal process be strictly confined to acts done within the 
jurisdiction of the United States follows. However, we feel it would 
be better not to depend entirely upon judicial discretion in the ob- 
servance of geographic limitations, but that Congress should provide 
explicit guidance for the courts, and justification for the Government 
prosecutors to withold action. 

As will be noted. we have carefully distinguished between the crim- 
inal or punitive aspects of the antitrust laws and the regulatory 
function, and limited our first proposal to the former. 

As to regulatory action, we find ourselves in basic agreement with 
the report in concluding that the test of applicability should be 
such— 

Substantial anticompetitive effects on this country’s “trade or commerce * * * 
with foreign nations” as to constitute unreasonable restraints (p. 76). 


Our choice of the words “directly and significantly affects” “in an 
adverse manner” is intended to accomplish the same results. But we 


feel that the concept of direct connection between the conduct and 
the result must be included to exclude from such proceedings plead- 
ings and arguments based on controversial and unrealistic economic 
assumptions. If such a direct connection can be shown and the 
adverse effect is plain, we agree that regulatory action is entirely in 
order, but action designed to correct the adverse effects upon our 
foreign commerce not regulation or decree intended to control 
activities abroad as such. 

It is with respect to our third proposal that we differ categorically 
with the report. The Attorney General’s committee finds ‘that the 
present “consultation” and “liaison” practices claimed to exist between 
the Department of Justice and the Federal Trade Commision are 

satisfactory. It would seem fairly obvious that the prosecutor atti- 
tude of the one and the quasi-judicial function of the other have not 
been, and cannot be, reconciled by mere consultation. 

In domestic matters, this dual jurisdiction occasions a certain 
amount of injustice; in foreign affairs, where action by the Govern- 
ment is much more damaging to the enterprise affected, the adverse 
results to American prestige are quite out of proportion to the ends 
to be served. The average foreigner will ignore the distinction be- 
tween indictment and conviction, and between the commencement of 
suit and judgment after trial. We believe that definite action by 
Congress is needed to assure business of an opportunity to present its 
case and be heard, before suit is brought, and to relieve the Department 
of Justice of its obligations to commence suit even in colorable cases, 
until the Commission has reviewed them. 
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Our fourth proposal that any person should be entitled on his own 
motion to have a finding of “not objectionable” from the Federal 
Trade Commission is the same in effect as the “bill of health” proposals 
with which we are familiar. We believe that the Commission is the 
best qui alified : agency of Government to make such a determination. 
The Commission should be directed to consider special circumstances, 
such as those contemplated by the Defense Production Act. 

We feel that a determination validating or invalidating a course 
of conduct is useful, and some such system should be tried out. But 
we propose that the determination, to be valuable, should be upon a 
hearing, at an early stage of the proceedings, and with some assurance 
that if the findings show no significant adverse effect upon commerce, 
the suspect will not be haled into court by another arm of the Govern- 
ment, possibly upon other contentions based upon the facts offered for 
review. 

It can be assumed that, under the proposed procedure, the dignity 
and competence of the Federal Trade Commission will tend to be en- 
larged and accepted in the field of foreign trade. This, we believe, is 
dearvabiins Proceedings before the Commission will certainly be less 
onerous upon the business enterprises affected than the usual “bills of 
discovery” or pretrial examinations incident to civil and criminal suits 
brought by the Department. 

Like any procedural proposal, this cannot be reliably evaluated in 
advance. It promises correction of obvious deficiencies in existing 
procedure, which have their most vicious results in the foreign field. 
If serious disadantages to enforcement should develop in practice, 
these should of course be considered and remedies explicitly designed 
for their correction can be developed. In any event, the double-jeop- 
ardy effect of the present division of authority should be scrupulously 
avoided. 

There is one further point implicit in the foregoing proposals. 
Once the finding of the FTC is developed, it will afford precise factual 
identification of the acts complained of and an evaluation of the effects 
on which jurisdiction may be based. Thus, corrective action and pros- 
pective regulation—whether it be by order of the Commission or by 
court decree—may be directed at a visible target, and one within 
range. 

For one thing, collisions of jurisdiction will be minimized. For an- 
other, specific remedies for specific abuses can be more easily arrived 
at, more easily understood by the affected enterprise and complied 
with, and more effectively enforced if not complied with. The con- 
tinued use of consent decrees is assumed, but they will better deserve 
that name. 

It is reasonable to expect that under the procedure proposed, regu- 
latory action will be intelligently related to and confined within logi- 
cal and jurisdictional limits. There should be no resort to excessively 
punitive directions, and in general we would be loath to suggest arbi- 
trary restr ictions on the regulatory power. 

Nevertheless, we propose . that the drastic remedy of divestiture of a 
foreign property be strictly circumscribed. Under the state of uncer- 
tainty prevailing in this field of law, this contingency of being ordered 
to surrender participation in or control of a foreign enterprise cannot 
be evaluated, and hence exercises a deterrent effect far beyond its use- 
fulness in any system of regulation. 
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Moreover, divesting is inevitably a self-defeating remedy, if the 
only claim to jurisdiction is based upon the American control of the 
foreign entity. 

For these reasons, we have proposed that divestiture be invoked 
only as a last resort. If this qualification is honestly applied, it is 
felt that it will go the way of the “dissolution” decrees so popular 
years ago. 

In conclusion, I should like to say that each of these proposals has 
been developed primarily from the standpoint of encouraging Ameri- 
can private investment abroad and expanding American foreign trade 
by minimizing the deterrent effect of uncertainties in application of 
the antitrust laws to such activities. 

We have in each case tried to evaluate what their effect would be 
on enforcement and feel that on balance it would be good. If adopted, 
they would doubtless render difficult the more expansive projects of 
judicially imposing our American competitive concepts on other na- 
tional economies; but by way of compensation they would direct the 
time and effort of our administrators and courts to cases in which 
jurisdiction is clear and ultimate correction of abuses much more 
likely. 

If we are sensible, we will leave the diffusion of our basic allegiance 
to a freely competitive economy to the gradual but more reliable 
nrocess of education, which, incidentally, we may find to be mutual 
rather than unilateral. 

For the present, at least, we should recognize the right of other 
governments to hold and to legally implement opinions different from 
our own, and the propriety of enterprises operating in foreign coun- 
tries conforming to the legal requirements imposed upon them by the 
competent sovereign power. 

The CHamrman. Thank you. 

Mr. Carroiu. I think, if I may ad lib for a moment, the proposi- 
tion we have put as to the application of a private individual or firm 
to the Federal Trade Commission for a ruling is new only in that 
it identifies it as a petition and names the Federal Trade Commis- 
sion. It is the old bill-of-health proposal, if you will, but the Webb- 
Pomerene law and all of these bill-of-health proposals and declara- 
tory opinions, all alike, have the vice of allowing the Department of 
Justice complete latitude to go ahead and start a proceeding irrespec- 
tive of anything else that has gone before. 

That, I think, is the weakness of the Webb-Pomerene Act so far, 
and the reason why there have been relatively few of those associa- 
tions, compared with the potential. 

We do not regard ourselves as competent to make recommendations 
in the field of domestic affairs. 

The Crairman. Is it not a fact, however, that business has gone 
beyond the apparent intent and purpose as expressed in the Webb- 
Pomerene Act that was set up for the purpose of creating, shall we 
say, a business cooperative ? 

Mr. Carrouu, In physical export trade. Oh, far beyond that. 

The Cuatmrman. All I wanted to do was to get the opinion of a 
lawyer on the operation at present. It is about 2 or 3 stages beyond 
the intent and purpose of Congress in passing the act. I am not 
saying that even those things are wrong. I am merely pointing out 
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the fact that the basic intent and purpose of the act is pretty well 
expressed in the debate and the various other factors pertaining to it, 
which was the pooling together of industries to establish that. 

Mr. Carroiti. You will ‘Yemember, sir, in the debates there was a 
question whether this concurrent jurisdiction of the Department of 
Justice and the Federal Trade Commission should be permitted to go 
on, and it was agreed at the time that it should. I think experience 
has shown that that deprived the Webb-Pomerene Act of much of its 
appeal. 

The CHarrman. We have had the same complaint from other 
sources. 

Mr. Carrot. You, Senator, have indicated your interest in this 
solution, that there should be an agency or administrative bureau. I 
would even go so far as to say that a special foreign part of the Federal 
Trade Commission should also be created which will acquaint itself 
gradually with the problems, and gain an independence and prestige 
from that. 

The CuatrMan. Let me say to you that you probably misinterpreted 
me and maybe the record. I am not expressing any interest in any 
direction. Iam simply collecting all the evidence Ican. I have asked 
a whole lot of rather encouraging questions to get various opinions, so 
that when we finally wind up here sometime this year with a complete 
report, we will have every possible side represented. 

[ believe there are 7 members on the subcommittee, and 15 members 
on the full committee. We will have enough material then to convince 
them of the things that should be done by way of recommendations 
in the next session of this Congress. 

Please do not misunderstand me. I have not been necessarily 
sympathetic, but I have tried in every way possible to get out all of 
the ideas from everybody here, because I do not know this problem, 

end the members of my ‘committee do not know it. We want to get 
the best ideas we can. Therefore, I go out of my way to encourage 
complete expression of ideas. 

[ will admit to you that I personally am sympathetic with the idea. 
[f I want to go into a certain agreement there should be some Govern- 
ment agency that I could in a pinch submit it to. 

Mr. Carrotu. Not only that, but you should have that opportunity. 

The CHamman. That is my personal view. 

Mr. Carrow. I believe, as a matter of encouragement to investment, 
the prospective investor should not only have the opportunity of 
having his plan reviewed authoritatively, but once that review and 
determination has been made that it was good, that it was not objec- 
tionable, he should have some assurance that he would not be sued and 
would not be haled into court until that same body had changed its 
mind officially. 

The Cuatrman. Incidentally, as a member of the Appropriations 
Committee, I am also very much opposed to duplication of authority, 
because it causes duplication of expense. And also I am very much 
interested in clarification of the law, so that any lawyer who wants to 
sit down and make a real study of the law can arrive approximately, 
based on facts, at a conclusion which would justify him in going ahead 
or not going ahead. 

Mr. Carrot. I would like to offer for the record—it is not too ex- 
tensive—a report of the American Bar Association committee on inter- 
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national trade regulation, as long as that may be printed with the 
reservation on the cover. That is a lawyers’ study. It is not in its 
recommendation endorsed by the American Bar Association. 

The Cuarrman. I will put it in with the necessary reservation. 

That has not been pantida on by the delegates ? 

Mr. Carrotu. It has been passed on and authorized to be transmitted 
to the Congress and to the Attorney General. 

The Cratrman. I know, but it has not been passed on yet by the 
delegates ? 

Mr. Carroiy. Yes, sir; it went through all of the hierarchy. 

The Cuarrman. It states here: 


Nothing herein contained shall be construed as the action of the American 
Bar Association unless the same shall have been first approved by the house 
of delegates or the board of governors. 


Mr. Carroti. On the inside pages you will see what they did. They 
authorized it to be circulated as a study. 

The Cuatrman. I know, but it has not been approved by the house 
of delegates yet, or has it? 

Mr. Carrouy. It has. It has been through the screen; yes, sir. 

(The pamphlet entitled “Report of the Committee on International 
Trade Regulation on Impact of Antitrust Laws on Foreign Trade,” 
is as follows:) 


REPORT OF THE COMMITTEE ON INTERNATIONAL TRADE REGULATION ON IMPACT OF 
ANTITRUST LAWS ON FOREIGN TRADE 


American Bar Association, section of international and comparative law 


(Nothing herein contained shall be construed as the action of the American 
Bar Association unless the same shall have been first approved by the house of 
delegates or the board of governors. August 6, 1953.) 


RESOLUTION OF HOUSE OF DELEGATES OF AMERICAN BAR ASSOCIATION AT THE ANNUAL 
CONVENTION IN BOSTON, MASS., IN SEPTEMBER 1953 


“Resolved, That the American Bar Association, noting the Attorney General’s 
decision to set up the Attorney General’s National Committee To Study the 
Antitrust Laws with a view to the formulation of a national antitrust policy that 
will confirm the principles of private competitive enterprise and, insofar as pos- 
sible, combine certainty with flexibility, hereby tenders to the Attorney General 
and his committee the aid and cooperation of the American Bar Association in 
this highly important task. 

“Resolved further, That the report of the committee on international trade 
regulation of the section of international and comparative law of the American 
Bar Association, dated August 6, 1953, should be carefully studied and that 
copies thereof be forwarded to the Attorney General, the Attorney General's 
national committee, Members of Congress, and other interested persons.” 


FOREWORD 


The United States is dedicated to the maintenance of a free competitive 
economy. We believe that competition has been the driving force that has 
constantly spurred American business on to produce more and better things 
at the lowest possible cost. The public, therefore, is overwhelmingly in accord 
with the philosophy of our antitrust statutes that business should be protected 
from the stifling effects of combinations in restraint of trade, monopolies, and 
unfair trade practices. 

Over three score years have passed since the original enactment of the anti- 
trust statutes, however, and many changes have taken place both here and 
throughout the world. During this time we have not considered the statutes and 
the body of law that has developed in judicial decisions as prescribing immutable 
rules. Whenever it appeared that the antitrust laws were obstacles in carrying 
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out measures considered in the public interest, we have not hesitated to modify 
the laws so as to avoid proscribing our own progress. 

Congress found that a certain amount of ceoperation between steamship 
carriers engaged in international transportation was necessary to assure 
stability of service, and it, therefore, incorporated in the Shipping Act of 1916 
provisions authorizing competing steamship carriers to join in conferences, pool- 
ing agreements, and other cooperative measures which when approved by the 
Shipping Board (now the Federal Maritime Board), would be exempt from the 
antitrust statutes. 

Starting with the Transportation Act of 1920, various amendments have been 
made to the Interstate Commerce Act, authorizing the Interstate Commerce Com- 
mission to approve and exempt from the antitrust laws not only consolidations, 
mergers, and unifications of carriers under its regulation but also a wide variety 
of cooperative agreements between such carriers, including pooling and traffic 
arrangements. Similar provisions were incorporated in the Federal Communica- 
tions Act and the Civil Aeronautics Act, granting exemption from the antitrust 
statutes to certain transactions when approved by the administrative bodies. 

Although the courts have held that price-fixing agreements are per se 
restraints of trade which fall under the condemnation of the law, Congress 
reached the conclusion that certain price-fixing agreements were in the public 
interest. In the Miller-Tydings Act, it was provided that vertical price-fixing 
agreements covering branded articles when permitted by State law would not be 
illegal under the Federal statute. 

l‘inally, it should be mentioned that in the Defense Production Act of 1950 
the President was authorized to consult with industry, business, financing, 
agricultural, labor, and other interests with a view to encouraging voluntary 
agreements and programs to further the objectives of the act. It is provided 
therein that no act or omission pursuant to the act, if requested by the President 
pursuant to a voluntary agreement or program found by the President to be 
in the public interest as contributing to the national defense, shall be construed 
to be within the provisions of the antitrust laws or the Federal Trade Commission 
Act. 

These changes in our antitrust laws were found necessary to meet changing 
conditions in our domestic economy. The changes that have taken place in the 
world outside our borders are far more pronounced, and the difficulties en- 
countered in our foreign trade have vastly multiplied. Our position vis-a-vis 
other nations has changed so radically that Congress has had to make funda- 
mental changes in our foreign policy. It is now imperative that we examine 
the impact of our antitrust laws on our foreign trade to determine whether 
or not they are now increasing those difficulties and whether such laws are 
being applied in a manner consonant with our present foreign policy. 

When the Sherman Act was passed in 1890, we were a debtor nation. We 
maintained high tariff walls for the protection of our young industries, and 
Congress passed the antitrust statutes to guard against our commerce being 
throttled by monopolies and restraints on trade. These laws applied to foreign 
commerce as well as to interstate commerce, but in the foreign trade field we 
were interested primarily in expanding our exports. Our interest in imports 
appears to have been limited to the prohibition of combinations and conspiracies 
hetween importers intended to limit imports or otherwise increase the prices 
to the domestic consumer. At that time exchange restrictions, quotas, and other 
modern devices were not employed by foreign nations, and both import and ex- 
port trade could be carried on along traditional lines without major difficulty. 

Following the First World War we realized that the strict application of our 
antitrust statutes to foreign trade was handicapping our industries in their 
struggle for world markets. Cartels and government monopolies had sprung up 
abroad, and it was difficult for individual exporters to compete with such 
combinations. To remedy this situation, Congress passed the Webb-Pomerene 
Act, authorizing exporters to combine to form export corporations so that they 
could better match the power of foreign competitors, thus placing its stamp of 
approval on such combinations that otherwise would have run afoul of the law. 
In passing this act, Congress was concerned solely with the expansion of our 
export trade. 

The great depression brought about further difficulties. In an effort to pro- 
tect their crumbling economies, foreign nations resorted to import quotas, barter 
agreements, exchange restrictions, currency manipulations, and other restrictive 
devices. It became so difficult to export to some markets that about the only 
practical way American business could hurdle the barriers was to establish manu- 
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facturing and other plants in foreign countries. American business was forced 
to use the utmost ingenuity to adjust itself to the changing conditions in inter- 
national trade. 

The Second World War had such disastrous effects upon the economies of 
other countries that we had to make an entirely new appraisal of our foreign 
policy. The war-torn countries were in desperate need of materials and sup- 
plies from our country to rebuild their industries, but they did not have the 
means of payment. We were brought to the realization that the peace and 
prosperity of the United States was, to a large extent, dependent upon the main- 
tenance of healthy economies in other nations, particularly in such a large and 
powerful sector as Europe. We, therefore, adopted the Marshall plan and subse- 
quent foreign-aid programs under which we made loans and grants in aid to as- 
sist European nations in their recovery. Billions of dollars have been sent 
abroad in this effort since the close of the war, but we recognize that, although 
our Government can furnish emergency relief, real recovery can come only 
through the investment of private capital. 

Our dependence upon the importation of raw materials was dramatized during 
the war and years following. Even in peacetime our industrial machine must 
have a great many imported materials in order to function, and as our produc- 
tivity rises our need increases. In the field of minerals and metals, for example, 
we had to import 30 percent of our needs in 1950. There are 100 different ma- 
terials that are classified as strategic in our national defense, and 75 of these 
must be stockpiled. Of these 75, we produce only 2 in amounts sufficient for our 
requirements. Thirty-six of these materials are obtained entirely from foreign 
countries, and the remaining 37 must be imported in part. The most important 
source of supply to strategic materials is found in underdeveloped areas, and we 
cannot be assured of obtaining our requirements unless American capital and 
know-how are utilized in the development of these areas. The purpose of the 
point 4 program was to furnish technical assistance to the underdeveloped coun- 
tries and to stimulate the investment of American capital in the development of 
the resources of such countries. In the International Development Act. the 
policy of the United States was declared as follows: 

“It is declared to be the policy of the United States to aid the efforts of the 
peoples of economically underdeveloped areas to develop their resources and 
improve their working and living conditions by encouraging the exchange of 
technical knowledge and skills and the flow of investment capital. * * *” 
{Italics supplied.] 

It, is therefore, our firm national policy, reiterated by two administrations and 
confirmed by various acts of Congress, to encourage the investment of American 
capital in foreign countries for the purpose of developing their resources and 
strengthening their economies. 

We can no longer concentrate on the expansion of exports without regard to 
conditions abroad. Other countries must have sound, productive economies in 
order to support profitable two-way trade. Our principal problem now is to 
stimulate the investment of our capital in foreign countries. The establishment 
of factories, plants and development programs abroad increases the demand for 
machinery, materials, and supplies. The operation of the foreign enterprises pro- 
vides additional payrolls, raises living standards, increases productivity, and 
provides the foreign country with the ability to purchase more of our goods. 
Such operations will also provide an additional supply of the raw materials we 
need. It has been estimated by the Department of Commerce that at least 
one-fourth of our merchandise imports in 1950 originated in the output of 
American-controlled companies operating abroad. It is also estimated that in 
the same year American-controlled enterprises provided 85 percent of all of our 
petroleum imports and about 40 percent of our metal imports. It is true that 
the previous patterns of our international trade may be somewhat changed, 
but the net effect from foreign investments is to provide a great stimulus to 
our foreign trade. 

When private investments are made abroad, the investor is subject to the laws 
of the country where he operates. He must do business under the conditions 
which he finds and not the conditions our Government might prefer. Most for- 
eign countries do not share our ideas on trade restrictions, and many such re- 
strictions are decreed by the governments themselves. For example, contracts 
or other arrangements for the purpose of fixing prices and dividing markets 
have been declared illegal per se in the United States, whereas they are permitted 
and even encouraged in some foreign countries. We cannot by legislative fiat 
or court decision extend our system to other countries. Attempts to do so pro- 





STUDY OF THE ANTITRUST LAWS 1775 


duce jurisdictional conflicts, offend the rules of comity, and create difficulties 
for our foreign investors. 

A comparison of our antitrust statutes with the laws of other countries and 
a review of the jurisdictional conflicts that have arisen from the extraterritorial 
application of our laws will bring to light the needless difficulties faced by 
American business abroad and point the way to corrections which seem imper- 
atively needed 


SYNOPSIS OF STATUTES 


Any analysis of the jurisdictional phase of the problem of restrictive practices 
requires a separation of the legal effects of our common law and statutes. We 
must realize that taken in the aggregate, they have effect as (1) criminal enact- 
ments, (2) regulatory measures, and (3) statutes creating civil rights sound- 
ing in tort, with attendant remedies. In each area we have different concepts 
of jurisdiction now prevailing. Moreover, certain vague concepts have been 
promoted, and are being revived in bilateral and multilaternal diplomacy, which 
are dangerous because they ignore the distinctions referred to and show no ap- 
preciation of the problems of jurisdiction which are necessarily involved. 

The Sherman Act’ is by common consent regarded as a criminal statute pri- 
marily, although as originally introduced it was more intended to be regulatory. 
Sections 1 and 2, however, are clearly intended to be, and are, penal, the first 
making “restraint of trade” and the second making monopoly, or conspiracy 

) monopolize trade or commerce between the states or “with foreign nations,” 
a misdemeanor punishable as specified. Another section, 4, of the Sherman 
Act invests the courts with jurisdiction “to prevent and restrain” violations by 
proceedings in equity. This section may be properly regarded as regulatory. 
Section 5 further provides that any person may be summoned and brought before 
the court, if he be found and served in any Federal district. Section 7 allows 
the recovery of triple damages for the criminal act, by anyone injured thereby. 
Recovery under this section is held to be a civil remedy. 

The Clayton Act?’ is, in a sense, an implementation of the Sherman Act in 
that it defines particular restrictive practices as illegal, and to this extent it is 
a penal statute. In section 11, however, jurisdiction to “enforce compliance” 
with the act is vested, as to ordinary commerce, with the Federal Trade Commis- 
sion; and to this extent it is regulatory. It is worthy of note that the Com- 
mission is to “issue and serve” a complaint at the inception of its inquiry and 
regulatory procedure. It also contains in section 4, the equivalent of the civil 
remedy accorded by section 7 of the Sherman Act. In addition there are 
elaborate procedural provisions for review of the Commission’s orders, predicated 
either upon the initiative of the persons directly affected, which implies that 
they shall be, or come, within the jurisdiction, or upon the invoking of the in- 
junective powers of the court to enforce an order against uncomplying persons, 
The basic concept of the Clayton Act, is, as noted, the definition of particular prac- 
tices and their correction by cease-and-desist orders. 

The Wilson Tariff Act* incorporated in our antitrust acts provisions to pro- 
tect import trade. The act declared illegal every combination, conspiracy, trust 
agreement or contract between two or more importers when intended to operate 
in restraint of lawful trade or free competition or to increase the market price 
of any imported article in the United States. Violation of the provision was 
made a misdemeanor subjecting the offender to fines and imprisonment, and 
the district courts were empowered to prevent and restrain violations of the 
provision. Property imported in violation of the act was made subject to seizure 
and forfeiture. 

The Webb-Pomerene Act ‘ was an effort to provide certain dispensations from 
the antitrust acts in respect to overseas trade, specifically exports from the 
United States. It was predicated upon the assumption that “effective combina- 
tions” of American sellers to stabilize trade were needed to counteract like 
combinations of foreign producers, or of foreign buyers. However, when the 
legislation emerged, it set up rather cumbersome machinery which has almost 
deprived the act of practical effect. It contained a qualification that none of 
the acts or practices permitted be in restraint of trade within the United States, 
or “in restraint of the export trade of any domestic competitor.” The advan- 


11890, U. 8. C., secs. 1-7. 
21914, 15 U. S. C., sec. 12 et seq. 
*15 U.S. C., secs. 8-11. 

‘1918, 15 U.S. C., secs. 61-65. 
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tages of the act are confined to those who organize and operate an “export trade 
association, Subject to the continung supervision of the Federal Trade Commnis- 
sion.” 

In passing, we should take note of the Robinson-Patman Act Paragraph 
(a) of section 13 prohibits price discrimination in the sale of commodities for 
use, Consumption, or resale within the United States. However, paragraph (c), 
outlawing commission, brokerage, or other compensation except for services ren- 
dered, paragraph (d) prohibiting payment for services or facilities for process- 
ing or sale, and paragraph (e) prohibiting discrimination in the furnishing of 
services apply not only to goods sold for use, consumption or resale within the 
United States but also to goods sold for export.° The main purpose of the Robin- 
son-Patman Act was to protect the domestic trade, and the application of these 
restrictions to sales for export is not in harmony with this purpose. 

We have thus here in the United States a series of statutory provisions (in 
part declaratory of common law, and in part explicit in themselves), which 
in the aggregate involve the three elements referred to above—penal, regula- 
tory, and civil. It is important also to note that this body of law has a solid 
basis in the public conviction that our economy must be competitive. In the 
years intervening since the enactment of these statutes, their scope and reach 
have been constantly expanded by judicial decisions in a wide variety of cases, 
with the result that businessmen are faced with a voluminous, complex, and, 
in many respects, uncertain body of law. 


DISPARITY WITH FOREIGN CONCEPTS 


In other countries the situation is essentially different from that in the 
United States. In some studies, much has been made of the fact that in other 
countries there are constitutional or statutory prohibitions of monopoly, or of 
restrictive practices against the public interest. However, in many of these 
countries, even the average practicing lawyer has to be reminded of their exist- 
ence. And there is no public consciousness of the essentiality of the competitive 
process—rather a predilection to stabilization, which is often reflected in govern- 
ment sponsorship of cartels. In the British Commonwealth, though there are 
such laws, judicial expressions lay much stress upon the preservation of full 
liberty to contract, and construe “monopoly” narrowly, and the “rule of reason” 
broadly. In practically no foreign laws (except those dictated during the occu- 
pation in Germany and Japan) will one find the explicit definitions of restrictive 
practices which are made illegal under our Clayton Act. Some of these practices, 
for example, maintenance of retail prices and exclusive dealing contracts, have 
been reviewed and found not merely not criminal, but practices to be en- 
couraged in the public interest. 

Thus we have a definite and positive conflict not only of laws but of basic 
national approach which makes it unlikely that the disparities of law will be 
soon resolved. At least, it is unlikely that they will be resolved by enactment 
abroad of equivalents of our antitrust statutes or the setting up of equally ag- 
gressive enforcement machinery. For the present, at least, we may general- 
ize that such foreign laws as do exist fall into two main categories. First, 
there are those which are penal in that they define certain practices as crim- 
inal, prohibit them, and provide penalties. Second, there are the various 
national registries set up in Europe, in which “cartel” agreements may be 
deposited and thereby acquire a certain implication of legality. It should be 
pointed out that many of the arrangements so regularized would constitute 


combinations in restraint of trade clearly repugnant to the Sherman Act, if 
brought within its purview. 


DIPLOMATIC ACTION 


It should be noted that diplomatic efforts to close this gap by imposing our 
standards of competitive practices upon foreign governments have occupied this 
Government's representatives for some 8 years, but without much definitive 
result. The earliest was the inclusion in the Proposals for Expansion of World 
Trade and Employment put forth by the Department of State, late in 1945, and 
later incorporated in the Suggested Charter for an International Trade Organ- 
ization. In the earlier stages, certain “restrictive business practices” were iden- 


51936, U. S. C., sees. 13, 13 (a), 13 (b), and 21 (a). 
® Baysoy v. Jessop Steel Company (90 F. Supp. 303). 
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tified as per se illegal, and members of the Organization were to eliminate them— 
so was the Organization. Elaborate procedures of complaint and hearings were 
set out. However, as the long drawn out negotiations progressed and the docu- 
ment became the Habana Charter, these various definitions were retained, but the 
qualification was added “whenever such practices have harmful effects on the 
expansion of production or trade and interfere with the achievement of any of the 
other objectives set forth in article I”’—a reference to the generalizations intro- 
ducing the charter. This is not so much a “rule of reason” as a reservation, for 
example, that an otherwise objectionable cartel would be quite in order, if, in the 
view of the participants, it promised to assist the economic development of an 
underdeveloped area. On this basis, the Stephenson plant for valorizing rubber 
would be unobjectionable, and the Schuman plan positively beneficial. Thus, 
substantially, this attempt at reconciliation did not promise much, and in the final 
analysis, the refusal of the United States Congress to authorize our adherence 
to the Habana Charter terminated this attempt at multilateral accord on the 
subject. 

Just recently, an attempt has been made to revive this chapter V of the 
Habana Charter as a separate multilateral accord, but there is no reason to 
regard this as likely to receive senatorial approbation.’ 

There are, however, in our more recent bilateral treaties of commerce and 
amity, articles which reproduce in short form some shadow of the commitments 
given and sought in the charter. These provisions differ from the attempt at 
multilateral collaboration in being even less conclusive and in not setting up any 
supranational machinery beyond an agreement to consult. As an example, article 
XVIII (3) of the Italian Treaty signed February 2, 1948 (Ex. E, April 14, 1948), 
which entered into force July 26, 1949, provides : 

“3. The two high contracting parties agree that business practices which 
restrain competition, limit access to markets or foster monopolistic control, and 
which are engaged in or made effective by one or more private or public com- 
mercial enterprises or by combination, agreement, or other arrangement among 
public or private commercial enteprises may have harmful effects upon the 
commerce between their respective territories. Accordingly, each high contract- 
ing party agrees upon the request of the other high contracting party to consult 
with respect to any such practices and to take such measures as it deems appro- 
priate with a view to eliminating such harmful effects.” 

Identical or substantially similar wording is found in the recent commercial 
treaties with Ireland (art. XVI-1), with Uruguay (art. XIV-3), with Denmark 
(art. XVIII-1), with Greece (art. XIV-1), with Israel (art. XVIII-1), with 
Japan (art. XVIII-1). But no such stipulation is contained in the recent agree- 
men with Ethiopia. The last 5 of these treaties were appoved by the Senate, 
with but one negative vote, on July 21, 1953. In the hearings before the Committee 
on Foreign Relatians, the question of the effect of these stipulations was raised 
and put to the State Department witnesses. Their answer was: 

“The clause is not self-executing, and it is also cautiously worded otherwise.” 

Relying upon this, and related statements, the report of the committee in- 
cludes on page 7 the following interpretation: 

“The committee in giving its advice and consent to the treaties with restric- 
tive business practices clauses which contain an undertaking on the part of the 
United States to take measures it deems appropriate to eliminate restrictive 
practices, or other similar language, does so with the clear understanding that 
this does not confer authority upon the Executive to take steps in this respect 
not heretofore or hereafter authorized by Congress.” 

The effect of these stipulations, it would seem, is to create a special category 
of “restrictive business practices” concerning which the parties agree to “con- 
sult” and “to take such measures as it (each) deems appropriate,” to eliminate 
their harmful effects upon commerce; however, in the case of the United States, 
ho measures “not heretofore or hereafter authorized by Congress” would have 
any legal sanction. It will be noted, however, that in the light of the wording 
of the treaty stipulations, and the explicit assurance of the Department of State, 
the Senate was satisfied with the interpretative report and did not consider a 
formal “reservation” necessary. 


7 Report of Ad Hoe Committee on Restrictive Business Practices to UNESCO, March 30, 
1953, E/2380, E/Ac. 87/3. 
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FOREIGN AID PROGRAMS 


In our foreign aid programs also we have sought to encourage free enterprise 
in foreign countries. For example, the Mutual Security Assistance Act it was 
provided ;* 

“It is declared to be the policy of Congress that this chapter shall be adminis 
tered in such a way as (1) to eliminate the barriers to, and provide the incen 
tives for, a steadily increased participation of free private enterprise in develop 
ing the resources of foreign countries consistent with the policies of this chapter, 
(2) to the extent that it is feasible and does not interfere with the achievement 
of the purposes set forth in this chapter, to discourage the cartel and monopolisti: 
business practices prevailing in certain countries receiving aid under this chapter 
which result in restricting production and increasing prices, and to encourage 
where suitable competition and productivity * * *.” 

This declaration of Congress is hardly more than a statement of desirable 
objectives. It will be noted that cartels and monopolistic practices are to be 
discouraged only to the extent that “it is feasible and does not interfere with 
the achievement of the purposes set forth” in the act. There is no available 
evidence that any tangible results have been obtained in achieving the objectives. 


JURISDICTIONAL PROBLEMS 


There is much literature on the subject of how and to what extent our anti- 
trust laws will be given extraterritorial effect. Unfortunately, in some contribu 
tions, the varying criteria to be applied as to criminal, regulatory, and civil 
laws are not distinguished, possibly because these distinctions are not clearly 
emphasized in the statutes or in the decisions to which we must look for guidance. 
Criminal 

It is not impossible to develop a clear rule with respect to criminal effect. 
Here we can at least start with the classic rule that sovereignty in criminal! 
matters is inherently territorial. This applies specifically to the definition of 
crimes or misdemeanors, and is extended to mean that to confer jurisdiction, 
the offense must have been committed within the jurisdiction. This rule is an 
ancient one and quite reliable as applied to specific physical acts such as per- 
sonal crimes. Difficulties do arise in its application to such concepts as “combi- 
nations” and “conspiracies” in the inclusive sense to which our antitrust ad- 
ministrators have sought to extend them. Moreover, we have difficulties derived 
from the fact that frequently it is not one act but a “course of conduct,” and 
it is not one party but a number of parties of varied nationalities whose acts 
or conduct make up the complex to be passed upon. 

gut even these real difficulties can be resolved by adherence to a solid rule 
of territoriality, consistently applied. That is, there should be a definitive act 
committed within the territorial jurisdiction of the United States, and consti- 
tuting an offense as defined by its laws, before the penal process is invoked. In 
the case of a series of acts, a single act which derives its offensive character from 
being one of that series might well suffice, if committed within the United 
States. But failing either, the criminal statute should not apply. We take 
this to be the broad rule laid down by the Supreme Court in the American 
Banana case® in these words: 

“* * * what the defendant did in Panama or Costa Rica is not within the 
scope of the statute * * *,” 

There is a qualification of the general rule of strict territoriality in criminal 
matters to the effect that if an act committed without the jurisdiction has con- 
sequences within the jurisdiction, which amount to an offense, the actor may be 
held punishable by the sovereign. This has been characterized as a dangerous 
rule—the danger increasing as the remoteness of the consequences increases. 
Indeed, having in mind the origin of the qualification, it might well be jealously 
limited in its applications to felonies, and to their proximate physical conse- 
quences. As to acts which, in the light of the law of the state in which they were 
done, possess no intrinsie criminal character, this country should not attempt 
to impose its definitions of crime; to do so would be on precarious ground legally 
and certainly offensive to comity. 


822 U. §. C., sec. 1667. 


® American Banana Company v. United Fruit Company (1909, 2138 U. S. 347, at p. 357). 
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As to the running of process and punishment, it is quite conceivable that a 
person or corporation might engage in activities abroad of a character repug- 
nant to our laws and yet be found within our jurisdiction so as to be fully 
amenable to criminal process. To allow such activities to escape prosecution 
would naturally be resented as a frustration of the presumed intent of our 
Government, but a mature sense of the limitations of sovereignty should eliminate 
this resentment. To put the opposite case, this Government does not tolerate 
a German national organizing a cartel in this country merely because his 
government requires his industry in Germany to be so organized, and him to 
conform. It is a more reliable presumption on our part to say that Congress 
must have intended our law to define crimes upon our soil, and process to run 
accordingly, and not to expand our criminal concepts nor our criminal jurisdic- 
tion beyond our borders. 

To summarize, our substantive criminal law, comprising the broader con- 
cepts of “restraint of trade” and “monopoly,” and the explicit definitions of re- 
strictive practices, should be given strictly territorial effect, that is, applied only 
to acts committed within the jurisdiction. This simple rule might be expanded 
to include acts done without the jurisdiction, in the event that substantial and 
proximate results within the jurisdiction were alleged and proven, which re- 
sults would in themselves constitute illegal acts. In either case, the assertion 
of jurisdiction and criminal process, in the adjective sense, should be confined 
to persons honestly found within the jurisdiction and physically amenable to 
such process. These few simple rules would remove the possibility of conflict 
between the criminal phase of our antitrust laws and those of other lands. 
Regulatory 

We have proposed that this Government refrain from any attempt to extend 
its criminal jurisdiction beyond its borders. There are, however, substantial 
and plausible justifications for invoking and exercising the regulatory powers 
of this Government somewhat more widely. This requires wisdom and realism. 
There are again issues of substantive and adjective law to be disposed of. We 
can draw certain inferences from several recent cases, each involving patents 
or industrial property, and each presenting differing phases of the same problem 
of jurisdiction, as affecting the regulatory function. 

For our purposes, a suit in equity to restrain practices considered repugnant 
to the Sherman Act, and proceedings to review or to enforce, as the case may 
be, orders of the Federal Trade Commission involve much the same considera- 
tions. Indeed, we may deduce from the decision of the Supreme Court in the 
Alkali Association case” that the remedies provided are concurrent and that 
the Webb-Pomerene Act was not intended to, and did not, confer exclusive 
jurisdiction upon the Federal Trade Commission even in a case in which an 
“Export Association” was the principal defendant. So, except as to the running 
of process, we need not be concerned with distinctions derived from the statute 
relied upon, but may include both as regulatory in character. And our basic 
problem is the extent of attempts at regulation. 

A United States national, in the conduct of his affairs abroad, is amenable prin- 
cipally to the laws of the foreign jurisdiction. He should be allowed the same 
liberty of contract as others within that jurisdiction—even to combine these 
with others in effective restraints of competition. This liberty of contract should 
not be limited to those forms of stabilization compelled or decreed by the for- 
eign sovereign. The Only concern of this Government should be that such 
restrictive practices should not directly and substantially restrain the commerce 
of the United States. It is neither realistic nor logical for this Government 
to attempt to confer upon the consumer abroad the advantages of a competition 
which that consumer’s own government is either not interested in or regards as 
undesirable. 

The most prominent recent case illustrating this conflict is that of Imperial 
Chemical." In this case the Government sought and obtained in May 1952 from 
Hon. Sylvester Ryan, judge of the southern district of New York, a finding of 
violation of section 1 of the Sherman Act and, later, a decree directing reforma- 
tion of the arrangements between the defendants. Included in the decree was 
a direction addressed to Imperial Chemical to assign to Du Pont certain British 
patents covering the synthetic “nylon.” While these patents were in the hands 
of Imperial Chemical Industries, a license hud been granted under them to a 
ee 


10 United States Alkali Asan. v. U. 8. (825 U. 8. 196). 
2 U. 8. v. Imperial Chemical Industries, Ltd. (100 F. Supp. 504, 594; 105 F. Supp. 215). 
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third party, British Nylon Spinners, Ltd., a company of which Imperial Chemica! 
Industries was nevertheless half owner. The licensee sued in the British courts 
for an injunction to restrain any act by Imperial Chemical Industries which 
would impair its contractual rights, and this injunction was in due course 
granted by the high court of justice (Upjohn, J.) and an appeal to the court 
of appeal dismissed by the master of the rolls, Evershed. Thus, Imperial Chemi 
cal Industries finds itself in the embarrassing position of being directed by an 
American court to do an act (cancel an exclusive license under British patents) 
which the English high court has enjoined it from doing. In the course of his 
opinion, Judge Ryan said (p. 229) : 

“It does not seem presumptuous for this court to make a direction to a for 
eign defendant corporation over which it has jurisdiction to take steps to remedy 
and correct a situation, which is unlawful both here and in the foreign juris 
diction in which it is domiciled.” 

Of course, the learned judge was in error in characterizing the license to 
British Nylon Spinners as unlawful. Neither that license, nor the master 
Du Pont-Imperial Chemical Industries arrangements, was “unlawful” in the 
United Kingdom. 

It is apparent from the previous opinion that what Judge Ryan was interested 
in doing was not destroying the Nylon Spinners license, but rather assuring 
that Du Pont should not, by this device, exclude its American products from the 
British market. It is equally apparent that this was a largely futile gesture 
based on wholly unrealistic assumptions as to the potentialities of such com 
petition, quite apart from considerations of international comity. It was, as 
it turned out, an unwise intrusion upon British sovereignty, and so regarded by 
the British court. They did not wish to have the “situation” corrected, and 
enjoined the acts decreed. 

We may suggest also that the essential territoriality of a patent grant was 
not given due consideration. The limitations imposed upon the use of patents 
in monopolizing trade under our antitrust laws have no counterparts in Eng- 
land. There, the grant of the right to exclude others is complete and unqualified, 
subject to the working and other abuse of monopoly provisions of the Patent 
Act. Hence, in practice, exclusive patent licenses are relatively more common 
than in this country. 

The jurisdictional elements are not inherently confused. The principal parties, 
Du Pont and Imperial Chemical Industries, appeared and submitted to a trial 
upon the merits, in the district court of the United States. Thus, jurisdic- 
tion in personam is not in doubt. But when this jurisdiction in personam, ex- 
tending to only one party to an existing foreign contract, was exercised to 
reform that contract, the conflict was created. Issues of the same character 
could be precipitated in any case by affirmative directions as to the disposal 
of any property, tangible or intangible, located in a foreign jurisdiction and 
would be similarly aggravated if such a decree attempted to disturb or invali- 
date established contractual rights, especially those of third parties not amen- 
able to our process, and not voluntarily appearing. Much the same questions 
would arise, for example, if an American corporation were ordered to cancel 
a development contract in a foreign country, or to terminate a foreign lease, 
or to cancel a license under foreign patents obtained from a foreign licensor. 
To adopt Judge Ryan's phrase, all such directions would seem to be intrusions 
upon foreign sovereignty and should be scrupulously avoided by our courts. 

Apparently the same conflict could have arisen in the Timken case.” Timken 
of Ohio owned 30 percent of the stock of British Timken and jointly with a large 
stockholder of the latter company organized a French company. Timken granted 
to the British and French companies exclusive licenses for the manufacture of 
Timken roller bearings in the respective countries and in other territories. A 
civil action was brought against Timken of Ohio, alleging a conspiracy to restrain 
interstate and foreign commerce, involving the three companies, principally based 
upon the division of world markets, the fixing of prices and participation in 
international cartels. We find nowhere a clear recognition of the limitations 
of jurisdiction which might reasonably be inferred from the fact that both the 
foreign companies were not wholly owned by appellant Timken of Ohio and that, 
aside from the business agreements which constituted the conspiracy, there 
was a large complex of perfectly natural and beneficial business activities. In a 
broad sense, however, the decree as modified by deleting the divestiture order 


12 Timken Roller Bearing Co. v. U. 8. (841 U. 8S. 593). 
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was doubtless designed to permit this complex to continue, at the same time 
affirming and continuing the Court’s regulatory functions. 

We do have subsisting a potential conflict in that a United States court has 
directed a United States national to cancel and cease complying with an agree- 
ment which, in the view of a British or French court, may be, and presumably is, 
not only lawful but beneficial in the national interest. So far as we know, this 
conflict has not been pointed up, as it was in the Imperial Chemical case, but has 
nresumably been resolved. In the report of the Timken case, it is not shown 
that the British and French companies were parties to the suit, or that either 
appeared or was served. We are consequently not assisted by this case in estab- 
lishing any inferences, except that, as is common in antitrust proceedings, the 
public interest is likely to override any concern for particular parties not before 
the Court. 

There have been cases in which the running of process was the principal 
point. The issue of whether a foreign corporation transacted business and was 
found within the jurisdiction was the most interesting issue in the Scophony 
case.” The American corporation, Scophony Corporation of America, was a 
small Delaware corporation in which the British company, Scophony, Ltd., 
held an interest and on which the British company relied to promote its interests 
in the television field here and in Latin America. There were market allocation 
agreements which attracted the attention of the Antitrust Division, and a civil 
proceeding was brought alleging violation of sections 1 and 2 of the Sherman 
(ct. This suit aggravated the difficulties of the concern, already considerable. 
So the English company found it desirable to appoint attorneys in fact, of 
whom William G. Elcock was one, to look after and act to protect its interests. 
On Elcock, and on one Levey, an officer of the American corporation, summons 
and complaint were served in New York City. A motion to quash was granted 
by the district court,“ and the Government appealed direct under the Expedit- 
ing Act, section 2. After quoting from the statute, Justice Rutledge remarked: 

“A plain and literal reading of the section’s words gives it deceptively simple 
appearance.” 

The Court thereupon proceeded to discuss section 7 of the Sherman Act and its 
reference to suit in the district in which the defendant “resides or is found,” 
and the expansion of the venue concept involved in section 12 of the Clayton 
Act. On the authority principally of Hastman v. Southern Photo Co. the 
Court undertook to substitute “practical, business conceptions for the previous 
hair-splitting legal technicalities” and, despite a prolonged discussion of the dis- 
tinction between domestic corporations found in another state, and truly foreign 
corporations, reversed the district court and asserted the jurisdiction which 
that court had denied over the defendant, Scophony, Ltd. To arrive at this 
reversal, the Supreme Court not only had to restate the law but reevaluate facts 
and find that the English company “was ‘transacting business’ of a substantial 
character in the New York district at the times of service” and further that 
the English company “on the sum of the facts regarding its activities was 
‘found’ there within the meaning of the service-of-process clause of section 12.” 

This decision really points up a disposition on the part of our High Court, not 
merely to expand the concept of jurisdiction to its uttermost limits, but to cor- 
rect a lower court which displays reluctance to do so. It would be a source of 
some uneasiness for most American parent concerns to conceive of foreign courts 
discarding “a plain and literal reading” of the rules establishing jurisdiction 
and substituting “practical business conceptions” to bring them before foreign 
tribunals and have their affairs regulated by injunction. 

Another form of process which has recently occasioned this Government 
serious embarrassment is the blanket subpena, such as was issued in the case of 
the grand jury investigation of the international activities of the major oil com- 
panies. The criminal proceedings for conspiracy to engage in a global cartel 
have been officially abandoned. But the impending trial of a civil suit, upon 
much the same allegations, will undoubtedly offer the same temptations to the 
Government counsel to range far and wide for material evidence to support the 
allegation of conspiracy. Actual diplomatic representations have already been 
made by a number of foreign governments which express either concern, or open 
refusal to submit to what they regard as extraterritorial process. Inasmuch as 
; U. 8. v. Scophony et al. (333 U. S. 795). 


*U. 8. v. Secophony Corporation of America (69 F. Supp. 666). 
astman v. Southern Photo Co. (273 U.S, 359). 
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this case is now pending in the courts—a change of venue to New York having 
just been ordered without objection by the Government—it is proably inappro- 
priate to elaborate any comment upon the implications of the civil suit. It is, 
however, encouraging to note that by abandoning the criminal proceedings a 
move has been made in the direction of moderation—and the threat of regulation 
by indictment in the foreign field is no longer so imminent. We shall have to 
await developments to see how far the rather broad inquisitorial processes 
permitted even in civil suits are pushed, before any assurance can be had that 
the same issues of sovereignty are not forced upon us. 

Tort 

With respect to the triple-damage provisions, section 7 of the Sherman Act and 
section 4 of the Clayton Act, it would not seem that any inevitable conflict of 
laws is involved. These provisions are certainly intended as a deterrent, addi- 
tional to the outright prohibitions and grants of regulatory powers, contained in 
these statutes. To extend their application beyond our territorial limits would 
seem to serve no useful purpose, and we find no recorded case in which the court 
has attempted such extension, that is, to acts committed outside the United 
States which were tortious by definition under our law. 

In the very recent decision in Lauritzen v. Larsen,” delivering the opinion of 
the Court, Mr. Justice Jackson said: 

“International or maritime law in such matters as this does not seek uniformity 
and does not purport to restrict any nation from making and altering its laws 
to govern its own shipping and territory. However, it aims at stability and 
order through usages which considerations of comity, reciprocity and long-range 
interest have developed to define the domain which each nation will claim as its 
own.* * * But in dealing with international commerce we cannot be unmindful 
of the necessity for mutual forbearance if retaliations are to be avoided; nor 
should we forget that any contact which we hold sufficient to warrant application 
of our law to a foreign transaction will logically be as strong a warrant for a 
foreign country to apply its law to an American transaction.” 

The considerations so correctly and aptly put in this connection have certainly 
a broader significance. We believe that the various comments and suggestions 
we have made in this section of the report can be easily related to the criteria 
put by the learned Justice. 


ACTS NOT IN FOREIGN COMMERCE 


Concededly, Congress , in prescribing standards of conduct for American citi- 
zens, may direct that our laws be given extraterritorial application and thus 
“project the impact of its laws beyond the territorial boundaries of the United 
States.” There are, however, limitations on such extraterritorial application, 
as we have seen. We cannot by court decision invalidate the act of a foreign 
sovereign even though such act may affect American nationals. We cannot alter 
the rights of nationals of other countries legally acquired in a foreign jurisdic- 
tion. Efforts to do so have proved embarrassing and tend to create resentment 
on the part of the foreign government whose sovereignty is invaded. 

American nationals should be able to operate their foreign enterprises on the 
basis of equality with others in the country and enjoy the same liberty of 
contract. Making them subject to penalties and regulation, to which their 
competitors are not subject, merely places them under a handicap. 

The United States should, of course, enforce its laws so as to prevent monop- 
olies and restraints on competition in our commerce with foreign nations. We 
should, however, distinguish between our foreign commerce and activities which, 
because of their local character, should be considered under the exclusive juris- 
diction of the foreign state. An American national engaged in manufacturing 
or mining in a foreign state is not by reason of such activity engaged in the 
foreign commerce of the United States. The same is clearly true of the opera- 
tion of railroads, public facilities, development programs, and similar enterprises. 
We should not by statute or administrative action attempt to regulate the owner- 
ship and control of such activities. It is true that if an American enterprise, 
for example, establishes a plant abroad for the manufacture of articles previously 
exported from the United States, our export trade may be indirectly affected. 
Likewise, our import trade would be indirectly affected if the affiliated foreign 
plant utilizes materials and supplies which might otherwise have been shipped to 


16 Lauritzen v. Larsen (— U. 8. —- Dec. May 25, 1953). 
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the United States for use in manufacture here. For the reasons stated earlier, 
we should not be concerned by these indirect effects. Our antitrust laws should 
apply only to acts done in the commerce of the United States. We may well 
concede the propriety of proceeding against an American national for acts in 
direct restraint of our foreign trade, wherever committed, or even of proceeding 
against the nationals of other countries for such acts if the aliens can be brought 
under our jurisdiction. We should not, however, attempt to reach beyond acts 
committed in the commerce of the United States and apply our sanctions to 
acts of our nationals or of others committed in another jurisdiction simply be- 
cause they may indirectly affect our foreign trade. 

The decision by Justice Holmes, in the American Banana case™ recognized 
this distinction. It clearly holds that it was the intention of Congress that 
the operation and effect of our antitrust laws should be confined to the territorial 
limits over which we have legitimate power and that acts of American nationals 
in a foreign state which are legal where performed cannot be made criminal 
by the application of our antitrust laws. While our courts have made many 
fine distinctions to escape the consequence of that pronouncement, the case has 
never been overruled and, so far as we know, no Justice has had the temerity 
to question the logic and soundness of the principles announced. 

In the Bulova Watch case” the Supreme Court went far afield in getting 
around the American Banana case and stretched the definition of “commerce” 
beyond reasonable bounds. In that case the defendant, an American national, 
established a watch manufacturing plant in Mexico City. Recognizing the value 
of the trademark “Bulova” and finding that it was not registered in Mexico, 
the defendant registered the trademark in his name there and stamped the 
word “Bulova” on his watches. Watch movements, cases, and dials were im- 
ported from Switzerland and the United States. The defendant was engaged 
only in manufacturing and local selling, but the spurious “Bulova” watches 
filtered through the Mexican border into this country. Suit was brought against 
the defendant for violation of the Lanham Act. The decision recognized that 
the word “commerce” as defined in the act was “all commerce which may law- 
fully be regulated by Congress.” The court distinguished the Bulova case from 
the American Banana case by saying that, although the acts were committed 
outside of our territorial limits, they radiated unlawful consequences here. 
Obviously, the defendant was not engaged in commerce as defined in the act, 
and the extension of our laws to an act committed wholly abroad by someone 
not in the commerce of the United States was, in our opinion, unwarranted. 
Incidentally, it may be observed that during the pendency of the suit, Mexico by 
administrative action canceled the trademark registered by the defendant. If 
this had not been done, the majority opinion would have had to be different 
or the Court would have found itself in the position of trying to invalidate the 
acts of a foreign sovereign. 

The dissenting opinion by Justices Reed and Douglas was very strong. They 
pointed out that the American Banana case confined the Sherman Act in its 
“operation and effect to the territorial limits over which the lawmaker has 
general and legitimate power.” They said also: 

“The Lanham Act, like the Sherman Act, should be construed to apply only to 
acts done within the sovereignty of the United States. While we do not condone 
the piratic use of trademarks, neither do we believe that Congress intended to 
make such use actionable irrespective of the place it occurred. Such extensions 
of power bring our legislation into conflict with the laws and practices of other 
nations, fully capable of punishing infractions of their own laws, and should 
require specific words to reach acts done within the territorial limits of other 
sovereignties.” 

SPECIAL PROBLEMS 


It was argued for the defense in the Timken case ® that quota restrictions were 
such that the export and import of antifriction bearings could no longer be 
expected as a practical matter, that the defendant could not successfully sell its 
American-made goods abroad, and that the only way it could profit from business 
in England, France, and other countries was through the ownership of stock in 
companies organized and manufacturing there. The majority opinion, written 
by Justice Black, brushed aside this argument in the following words: 


7 Supra, note 9. 
® Steele vy. Bulova Watch Co. (73 S. Ct. 252). 
* Supra, note 12, 
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“This position ignores the fact that the provisions in the Sherman Act against 
restraints of foreign trade are based on the assumption, and reflect the policy, 
that export and import trade in commodities is both possible and desirable. 
Those provisions of the acts are wholly inconsistent with appellant’s argument 
that American business must be left free to participate in international cartels, 
that free foreign commerce in goods must be sacrificed in order to foster export 
of American dollars for investment in foreign factories which sell abroad. 
Acceptance of appellant’s view would make the Sherman Act a dead letter insofar 
as it prohibits contracts and conspiracies in restraint of foreign trade. If such 
a drastic change is to be made in the statute, Congress is the one to do it.” 

This committee does not believe that American business should be left free to 
participate in cartels in our export and import trade, nor does it believe that 
“free foreign commerce in goods must be sacrificed” in order to foster foreign 
investments. It is the view of this committee that the correction of evils arising 
out of the extraterritorial application of our antitrust statutes will not make a 
“dead letter” of the Sherman Act. That the rules of conduct formulated by the 
courts for domestic commerce, under statutes enacted many years ago, should 
not be inflexibly applied to our foreign commerce of the present day was recog- 
nized by Justice Frankfurter in his dissenting opinion in which he said (p. 605) : 

“When as a matter of cold fact the legal, financial, and governmental policies 
deny opportunities for exportation from this country and importation into it, 
arrangements that afford such opportunities to American enterprise may not 
fall under the ban of a fair construction of the Sherman law because comparable 
arrangements regarding domestic commerce come within its condemnation.” 

The majority of the Court, however, did not agree and the decision does bring 
into sharp focus the conflict between the inflexible application of our antitrust 
statutes to foreign trade and our national policy of fostering the export of 
American dollars for investment in foreign establishments. It appears, there- 
fore, that the problem is now up to Congress. 

In the following paragraphs we shall point out some of the specific difficulties 
with which our foreign investors are faced and suggest the corrective measures 
which, in the view of this committee, should be adopted. 


Operation through subsidiaries 


A corporation may establish a foreign branch and fix the prices to be charged, 
the territory to be served, and other details of operation without coming in 
conflict with section 1 of the Sherman Act. There must be more than one person 
to form a combination or conspiracy in restraint of trade. Where only one 
corporation is involved, the acts of the officials of the corporation within the 
scope of their duties are acts of the corporation, and a corporation cannot con- 
spire with itself.” Until recently it had been supposed that a corporation could 
operate through a subsidiary company with the same freedom. Recent decisions 
indicate that this can no longer be done without grave risk. If the doctrine 
announced by recent cases is to be generally applied, it is not an exaggeration to 
say that almost every corporation operating abroad through a subsidiary com- 
pany is in danger of being held in violation of the Sherman Act, subject to 
criminal and civil liability and to corrective injunction. 

The implication in the Timken case is that if more than one corporate entity 
is involved, section 1 of the act will apply even though there is common owner- 
ship. Since price-fixing contracts and agreements for division of territory have 
been held in many cases to be illegal per se, this case will most certainly be 
cited as authority for the proposition that if a parent and subsidiary enter into 
such arrangements, they can be held guilty of a conspiracy or combination in 
restraint of trade. It would not be necessary to sustain conviction for the 
company to be dominant in its field, for, as above stated, such arrangements are 
illegal per se. 

The lower court in deciding the case™ dwelt on the fact that the British 
and French companies were not wholly owned subsidiaries. The court pointed 
out that the defendant did not build plants in Europe or purchase subsidiaries 
abroad but simply acquired substantial interests in a dominant manufacturer of 
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* Brehm v. Goebel Brewing Co. (February 2, 1953, District Court for Western District 
of Michigan. CCH Court Decisions, Trade Regulations, par. 67, 431). Jackson dissent in 
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bearings in England and participated in the formation of the French company. 
The court said: 

“Except for such powers possessed by virtue of its stock ownership and the 

contracts, defendant had no control over the business conduct of either. * * * 
British Timken and French Timken retained their corporate independence and 
jealously guarded their interests in dealings with defendant.” 
" When the case got to the Supreme Court, these important facts were ignored, 
and the British and French companies were considered subsidiaries of Timken. 
The Court cited the Kiefer-Stewart case™ as authority for the statement that 
“the fact that there is common ownership or control of the contracting corpora- 
tions does not liberate them from the impact of the antitrust laws.” The sig- 
nificance of the majority opinion was clearly brought out by Justice Jackson 
in his dissenting opinion. He pointed out that a single American producer could 
not compete with itself, either abroad or at home, that it could determine prices 
and allot territories, and that such action would not be a violation of the act 
because a corporation cannot conspire with itself. He made reference to the 
statement of Government counsel that when a company elects to form a separate 
corporation, however, it must take responsibility for the separate entities. He 
then concluded : 

“Thus, the Court applies the well-established conspiracy doctrine that what 
it would not be illegal for Timken to do alone may be illegal as a conspiracy 
when done by two legally separate persons. The doctrine now applied to foreign 
commerce is that foreign subsidiaries organized by an American corporation are 
separate persons,’ and any arrangement between them and the parent alone is an 
unlawful conspiracy. I think that result places too much weight on labels.” 
[Italics supplied. ] 

It is usual and customary for a corporation doing business abroad to organize 
a separate corporation for such purpose. Indeed, the laws of some countries 
provide that certain types of business may only be conducted by a national 
corporation. Whether or not a separate corporation is required, operation 
through a subsidiary often has many advantages. Liability is restricted to the 
assets of the subsidiary company. There are often tax advantages which are 
substantial. For example, under the Western Hemisphere Trade Corporation 
Act it is necessary to organize a separate American corporation in order to 
obtain the reduced income-tax rate accorded to a corporation operating a trade 
or business in a country in the Western Hemisphere other than the United 
States. It is true that the law does not make it illegal for an American corpora- 
tion to own a subsidiary, and in some of the recent cases the Court, while 
declaring certain acts illegal, has declined to order divestiture.“ But the mere 
ownership of a subsidiary is not ordinarily sufficient. The parent company 
naturally expects to be able to assign territory, fix prices, and otherwise control 
the operation of its own enterprise. Where more than one subsidiary of the 
same enterprise are operating abroad, no good purpose would be served by 
requiring these companies to compete among themselves. 

The restraint on American trade would be the same whether a corporation 
operates abroad through a branch or a subsidiary, but the courts feel constrained 
to maintain this technical distinction and hold companies in violation of the 
Sherman Act merely because of the form of their organization. It is not 
believed that the lawmakers intended this pointless distinction. 


Joint development programs 


There are many development opportunities in foreign countries that require 
such a large amount of capital that one company is unable to undertake the 
development alone. Moreover, some of these ventures are so fraught with 
hazards that no one enterprise is willing to carry the entire risk. This is 
particularly true in the case of extractive industries such as petroleum produc- 
tion and mining. If the development is so large and risky that the resources 
and technical know-how of more than one American enterprise is required, 
the pooling of their resources should be permitted. This would be in line with 
our policy to assist foreign nations in their development. It would also encourage 
the production of the raw materials needed by our economy and assure us of a 
better supply of strategic materials required in our national defense. 


22 Kiefer-Stewart Co. v. Seagram & Sons (340 U. 8. 211). 
31. R. C., sec. 109. 
% Timken Roller Bearing Co. v. U. 8., supra, note 12. 
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It has been held that joint manufacturing, for example, is not illegal per se 
even in domestic markets.” This should be more clearly true of joint ventures 
in foreign countries where the productive activities are local in character, subject 
to the jurisdiction of a foreign state. Any American company, however, contem- 
plating a joint venture abroad would do well to read carefully the words of 
Judge Wyzanski in the Minnesota Mining & Manufacturing Co. case: * 

“But there is another facet of this case as a whole which should not escape men- 
tion and which the Government might test by presenting a purely formal, and 
therefore permissible, amendment to count 2 of its complaint. The Government 
might formalize a charge that this same conduct of defendants constitutes a 
violation of that clause in section 1 of the Sherman Act governing combinations 
in restraint of ‘commerce among the several States.’ It may very well be that 
even though there is an economic or political barrier which entirely precludes 
American exports to a foreign country a combination of dominant American 
manufacturers to establish joint factories for the sole purpose of serving the 
internal commerce of that country is a per se violation of this other clause of the 
Sherman Act. The intimate association of the principal American producers 
in day-to-day manufacturing operations, their exchange of patent licenses and 
industrial know-how, and their common experience in marketing and fixing prices 
may inevitably reduce their zeal for competition inter sese in the American 
market. And unlike a combination of producers to unite in exporting to foreign 
countries, a combination of producers to unite in manufacturing in foreign 
countries has not the benefit of the statutory immunity of the Webb-Pomerene 
or any other act of Congress. It may, therefore, be subject to condemnation 
regardless of the reasonableness of the manufacturers’ conduct in the foreign 
countries. In this aspect the reasonableness of the foreign conduct would, 
like the reasonableness of domestic price-fixing, be irrelevant (cases cited). 
Joint foreign factors like joint domestic price-fixing would be invalid per se 
because they eliminate or restrain competition in the American domestic 
market. That suppression of domestic competition is in each case the funda- 
mental evil, and the good or evil nature of the immediate manifestations 
of the producers’ joint action is a superficial consideration.” [Italics supplied.] 

This theory, if applied, would outlaw any joint venture abroad by important 
American enterprises engaged in our domestic commerce. The foreign plant 
might be for the sole purpose of serving the internal commerce of the foreign 
country. The economic or political barriers may be such as to preclude entirely 
American exports to the country. The participants might be able to prove that 
their cooperation abroad in no way diminished their zeal for competition in the 
American market. None of these facts would make any difference. Judge 
Wyzanski would be inclined to make the point venture abroad illegal per se, 
creating a legal presumption which could not be rebutted even though contrary 
to fact. 

It is not believed by this committee that it is generally true that corporations 
engaged in cooperative developments abroad are by reason of this fact less zealous 
in their competition in our market. It is recognized that Judge Wyzanski’s words 
are dicta, but American corporations should not have to run the risk that the doc- 
trine announced by such a learned judge may be generally accepted by our courts. 

It is the view of this committee that Congress should give attention to this ques- 
tion with a view to making it possible for American corporations, without the risk 
of antitrust prosecution, to carry out joint development programs abroad, espe- 
cially those programs that may be considered to be in the national interest. 

The products of a joint venture abroad must, of course, be marketed. If the 
products are distributed in kind to the owners so that each freely markets his 
part independently, no antitrust problem would be created by the joint produc: 
tion venture unless, of course, the dicta in the Minnesota Mining case should be 
applied. If the products are marketed through a joint arrangement, such ar- 
rangement should not be permitted to create any unreasonable restraints on our 
foreign commerce. The mere fact, however, that the products may be jointly 
marketed in a foreign area which previously imported the article from the United 
States should not without more be enough to subject the enterprise to attack 
under our laws. Even if the products are marketed in the United States by the 
joint venture, the arrangement should not be held illegal per se, but the court 
should take into account whether unreasonable restraints are produced or 
whether the arrangement really furthers the public interest by fostering and pro- 


*% 17. 8. v. Imperial Chemical Industries (100 F. Supp. 504). 
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moting our foreign economic policy. If such joint marketing should be found to 
be harmful to our commerce, corrections could doubtless be applied which would 
be sufficient to remove the restraints without jeopardizing the enterprise. 

Cartels 


The members of this committee do not believe in cartels, private, or govern- 
mental. We are of the opinion that while such organizations, by reduction or 
elimination of competition, may provide stability, they also tend to create stag- 
nation. Many other countries, however, seem to think that the advantages of 
stabilization outweigh other considerations, and we must recognize that our 
efforts to convert them to our philosophy of free competition have thus far been 
unsuccessful. Our business establishments abroad must, in many cases, Carry on 
their operations where cartels are permitted or required of private concerns and 
sometimes actually created and participated in by governments or governmental 
agencies. 

If a foreign government desires to reserve for its own market a given product 
of one of its possessions and encourages or requires cooperative arrangements 
between the exporters of the product, it may be necessary for American enter- 
prises to join in the cooperative arrangement in order to stay in business. The 
said products of the American enterprise might otherwise have been shipped to 
the United States and sold here at lower prices, and thus our imports might be 
affected. If the product is one which theretofore had been shipped in some quan- 
tities from the United States to the foreign market and if, as a result of the cartel, 
American exports are excluded, this would also affect our foreign trade. These 
effects, however, are indirect, and however we might object to the arrangement in 
principle, attempts to interfere with the foreign government's practices would be 
futile. 

If American business abroad joins in a cartel, dividing up foreign markets other 
than that of the United States, even though the arrangement meets with the 
approval of the foreign government, it is probable that such action by the 
American enterprise would be considered a violation of our laws. However, such 
action would not be a direct restraint of our foreign trade. While our foreign 
trade in some articles might be diminished, it does not necessarily follow that the 
net effect on our international trade is adverse. 

We do not want to leave the way open for the maintenance of cartels in our ex- 
port or import trade, but it is believed that the application of the rule of reason in 
such cases will permit our foreign investors to compete in foreign markets and at 
the same time prevent undue restraints of our foreign trade. If the cartel oper- 
ates entirely abroad and the participation of the American concern located 
abroad does not directly and substantially affect our foreign commerce, there 
would seem to be no justification for the application of our antitrust statutes. 


Divestiture 


Divestiture is not required or specifically authorized by law. The courts, how- 
ever, have determined, and in our opinion properly, that the power to order 
divestiture is inherent in their power under the statutes to restrain and prevent 
violations of the antitrust laws. Nevertheless, the courts have shown com- 
mendable reluctance to decree divestiture, especially in cases involving the busi- 
ness and properties of our nationals located abroad. In the Timken case, 
divesture was characterized in one of the opinions as a “harsh remedy,” and was 
found by a majority of the court not to be justified. The courts have, however, 
decreed the divestiture of foreign property when, in their opinion, such action 
was necessary to remedy the evil found to exist. 

We again state our opinion that American corporations operating manufactur- 
ing, production, service facilities, and other local enterprises abroad, are not by 
reason of that fact engaged in the commerce of the United States, and that we 
should not seek to apply our laws to the ownership and operation of such enter- 
prises. If we confine the application of our antitrust laws to acts committed 
in the foreign commerce of the United States, this would obviate many diffi- 
culties. 

The contention will probably be made that divestiture is often the only effective 
means of breaking up a monopoly and that in such case the remedy should be 
used regardless of the fact that the properties involved may be located in foreign 
countries. One answer is that if the offender is a foreign corporation within our 
reach, our courts would not have jurisdiction to decree the divestiture of prop- 
erties legally held by the foreign corporation abroad. The propriety of applying 
a harsher penalty to our nationals than to aliens for the same offense might well 
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be questioned. It must be recognized also that if a decree of divestiture affects 


the rights of foreign nationals, the decree cannot be enforced against the will of 
the foreign sovereign. Another answer is that our courts have shown remarkable 
resourcefulness in finding means of dealing with monopolies short of divestiture. 
However, since American corporations are fully subject to our jurisdiction, this 
power of divestiture could be employed in a manner which would seriously dam- 
age or even wreck American enterprises abroad. 

The properties and operations of our nationals abroad are considered of great 
Value to this country. It has already been pointed out how our foreign invest- 
ments strengthen the economies of foreign countries, increase production, create 
purchasing power, increase the supply of raw materials, and otherwise stimulate 
international trade. Our foreign business establishments are the greatest ex- 
ponents of the free enterprise system and help spread the philosophy of our way 
of life. In many cases, American concerns own and operate public services and 
facilities of great value to the foreign country, and their ownership by American 
nationals has been of material aid to us in time of war and international stress. 
If our nationals should be forced by the decisions of our courts to dispose of 
properties and facilities abroad, our Government would be depriving itself of 
valuable tools for the implementation of our foreign economic policy. 

It is to be assumed that where American capital is employed in providing 
public works and carrying out development programs, the foreign nation is 
vitally interested in having these things done. If one branch of our Govern- 
ment should force American business to get rid of its foreign holdings, our 
Nation would be placed in a contradictory position which would unavoidably 
affect our foreign relations. Such action would also encourage nationalization 
which some foreign nations are prone to carry out without regard to the country’s 
international obligation to provide prompt, adequate, and effective compensation 
for the properties taken. 

We feel that the courts in enforcing our antitrust laws should be authorized 
and required to take into consideration broad principles of national interest in 
determining whether American nationals should be required to divest them- 
selves of foreign holdings. 

Trademarks and patents 


It is the desire of the United States, and a definite part of our national policy, 
to encourage the export of our great store of technical knowledge and skills to 
other countries to assist them in their economic development. To this end, we 
have established the Technical Cooperation Administration which has been 
carrying out cooperative programs in foreign countries for the purpose of dis- 
seminating technical knowledge and improved methods. The United Nations is 
also assisting in this task. The work of governmental agencies, however, is 
naturally restricted to the fields of their competence, such as, for example, sani- 
tation, public health, and agricultural production. 

The technical progress in this country is primarily the result of years of 
research and experimentation in perfecting new processes, improving methods, 
and producing new devices and products. American industry has carried on 
this work with the expectation of being able to enjoy the advantages gained 
by the technological advances. Most of the new or improved techniques and 
devices thus produced are protected by patents, both here and abroad. Superior 
products are, to a great extent, marketed under registered trademarks which 
give the owner the exclusive right to use the brand name. If our technical 
knowledge and skills are to be utilized in any effective manner in foreign 
countries, therefore, reliance must be had primarily upon the efforts of private 
enterprise. 

In most foreign countries the law requires that patents be worked, and an 
American concern holding foreign patents, in order to protect its rights, would 
either have to work the patents itself or license others to do so. In many 
cases, tariffs, quotas, exchange control, and other trade restrictions may make 
it advisable for an American concern to establish a plant in the foreign country 
to manufacture the patented article. If an American corporation desires for 
any reason to establish operations in a foreign country, it may do so through 
a branch, or it may organize a subsidiary for such purpose. If merely a 
branch is established abroad, no difficulty is presented. The branch, being 
merely a part of the main concern, has available to it all of the techniques, 
trademarks, and patents of the corporation, subject only to the provisons of 
the foreign law. It is recognized that the establishment of a branch abroad 
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may, to some extent, affect our export and import trade, but it would not 
be repugnant to our laws. 

Until recently it had been assumed that an American corporation would 
have the same freedom in turnnig over its patents, trademarks, and skills 
to a subsidiary company, but as we have seen, recent decisions have made it 
appear that where two or more separate corporate entities are involved, they 
run the risk of being held to constitute a combination in restraint of trade. 
We have suggested that this danger be removed so that American corporations 
would have the same freedom in operating abroad through a subsidiary as 
they would through a branch. 

There are many cases in which the American enterprise may not want to 
establish operations abroad, either through a branch or a subsidiary. This 
may be due to the inability or unwillingness of the American concern to risk 
the necessary financial resources in a foreign production and submit to condi- 
tions which it regards as incompatible with its business practice, or it may 
simply be that the prospect of profitable operation is not a sufficient inducement, 
measured against the obvious hazards. In such cases, it may be attractive to 
license the patents and trademarks to a foreign concern. The licensee would 
thus be put in a position to develop a market which the owner is not developing 
or not developing intensively. In other cases the American enterprise may 
be willing to furnish the patents, copyrights, and other techniques, together 
with a portion of the required capital, and enter into a cooperative arrange- 
ment whereby the risk would be shared. In either case the American concern 
would be aiding in the development and operation of an enterprise which might 
not otherwise be attempted. 

Since the American concern is not under compulsion to share its business 
secrets or techniques and trademarks with competition, the consideration for 
such arrangement must be attractive. The owner of the techniques obviously 
would net wish to transfer them to some foreign operator who would imme- 
diately enter into competition with the grantor in the markets which the 
grantor wishes to exploit itself in which, without such arrangement, it would 
have the advantage. Also, the foreign operator would not ordinarily risk the 
capital required to produce the articles protected by the patent or trademark 
without the assurance that after the investment had been made he would not 
have to compete with the grantor in the area covered by the license. It is a 
common practice to grant the license to a foreign operator for exclusive exploita- 
tion in a given territory. Where a trademark is licensed, the owner would want 
to insist that certain specifications be complied with in order that the reputation 
of the product for quality and excellence may not be impaired, and assurance 
of such compliance is required by the authorities in many countries. 

Any of the arrangements above described should not in themselves be con- 
sidered in violation of our antitrust acts. The purpose of the patent is to grant 
a limited monopoly; and if the restraints on trade are only such as would nor- 
mally flow from the exploitation of the patent by the patentee or his licensee, 
they should be tolerated. There have been many decisions by our courts, how- 
ever, nullifying certain patent and trademark licensing arrangements. It is 
true that in these cases other factors have been involved, enabling the courts 
to hold that the licensing was merely one of the aspects of an unlawful combi- 
nation. Licensing arrangements, however, have been under such constant attack 
that businessmen are uncertain as to how far they may go in entering into such 
arrangements without the risk of prosecution. 

It is conceded that the licensing of patents and trademarks may in a specific 
case be an essential part of a scheme to monopolize or to place restraints on 
trade. Whenever that is found to be the case, the regulatory powers of our 
court should be invoked; but the fact that one man may threaten murder with 
a hatchet is not justification for abolishing that useful tool; the vice is not in 
the instrument, but in the manner in which it is used. If the licensing contracts 
are the usual and proper business arrangements, and if the restraints are only 
those which naturally flow from the utilization of the patent and trademark 
rights, they should be permitted. It is highly desirable that clearer rules be 
laid down for the guidance of the courts, if American techniques and skills are 
to be fully utilized in the development of foreign countries. 


LEGISLATION RECOM MENDED 


The Attorney General of the United States has announced that he will appoint 
a committee of lawyers, jurists, and economists to review the antitrust laws 
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with a view to suggesting such changes as may seem advisable.” The juris- 
dictional conflicts which have arisen and the impact of our antitrust laws on 
our foreign commerce is one of the subjects to be considered. 

Congress is also active in this matter, and a bill is pending in the Senate 
which would set up a committee to explore the application and effect of our 
antitrust statutes.“ Section 516 (c) of the Mutual Security Act of 1952” directs 
the Department of Commerce to conduct a thorough study of the legal and other 
impediments, foreign and local, to private investment abroad and the methods 
whereby those impediments can be removed or decreased. The Department of 
Commerce has the study well under way, and the summary of preliminary find- 
ings and recommendations recently issued raises the question as to whether 
the application of our antitrust laws is a deterrent to foreign investment. There 
is pending in the Senate a resolution to investigate the means to expand our 
foreign investment and foreign trade,” and this resolution has received the 
favorable report of the Committee on Banking and Currency." A similar reso- 
lution is pending in the House.” 

It is possible that as a result of these investigations legislation will be passed 
for the purpose of encouraging the expansion of foreign investments and inter- 
national trade. In our opinion, such legislation will not accomplish the desired 
purpose unless the antitrust laws are clearly and explicitly amended to elimi- 
nate their extraterritorial effect and to keep their application to the foreign 
commerce of the United States within due bounds. We recommend, therefore, 
that consideration be given to the passage of legislation along the lines herein- 
after suggested. 

The law should contain a declaration of policy. It should be stated that it 
is the view of Congress that the investment of capital by nationals of the United 
States in foreign countries for the strengthening of their economies and the 
development of their resources will stimulate international trade and contribute 
to the peace and prosperity of the world, and that the stimulation of such invest- 
ment is in the national interest; that it is not the intention of Congress that 
the antitrust laws should be given effect beyond the jurisdiction of the United 
States, but that they should be applied in such manner that American invest- 
ments abroad will be relieved of unnecessary restrictions, without unreason- 
ably restraining the export and import trade of the United States. We recom- 
mend also that certain principles be established by law for the guidance of the 
courts so that they will no longer be under the duty, as they have apparently 
conceived it, of rigorously applying to foreign commerce the same rules they 
have laid down for the conduct of domestic commerce. In our opinion, the law 
should require the application of the “rule of reason” in all cases and that 
appropriate provisions should be included to make it clear that the following 
acts in foreign commerce will not be offensive to our antitrust laws: 

1. Contracts or arrangements solely between a parent corporation and a sub- 
sidiary company engaged in business or commerce in a foreign country will not 
constitute a combination in restraint of trade. 

2. A national of the United States may enter into arrangements with others, 
including competitors, for the joint ownership, operation, and control of com- 
mercial, industrial, agricultural, and developmental enterprises in a foreign 
country, to pool their capital and technical knowledge and skills for such purpose, 
and to make joint arrangements for the marketing of their products, provided 
such joint ownership and operation does not directly and substantially restrain 
the foreign commerce of the United States or substantially decrease competition 
between the owners of the enterprise in the domestic market of the United 
States. 

3. A national of the United States operating in a foreign country may participate 
in cartels or other cooperative combinations and arrangements legally required 
or permitted by the laws of the country where such cartel, combination, or 
arrangement is operative, provided the commerce of the United States is not 
directly and substantially restrained. 

4. In case a national of the United States engaged in the foreign commerce 
of the United States should be found to have violated the antitrust laws of the 


27 Address by Hon. Herbert Brownell, Jr., on June 26, 1953, before Judicial Conference 
of the Fourth Circuit. 
2S. Res. 14, 83d Cong., 1st sess. 
222 U.S. C., sec. 1667 (c). 
% S. Res. 25, 83d Cong., 1st sess. 
‘ %1 Investigating Means of Expanding Foreign Investments, rept. No. 208, 83d Cong., 
st sess. 
2 H. R. 4199, 83d Cong., 1st sess. 
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United States, the divestiture of any property, business, or other holdings of 
such person located in a foreign country shall not be decreed unless there is a 
finding that no other effective remedy is available, that such action will tend to 
increase rather than diminish the foreign commerce of the United States, and 
that it will not adversely affect our foreign relations or impair our national 
defense. 

5. An American national owning patents or trademarks may grant licenses 
to a foreign operator for the use of such patents or trademarks in specific terri- 
tories, and such licenses shall not be deemed to be in themselves in violation 
of the antitrust laws, but the licensing may not be employed as an essential part 
of an arrangement to place unreasonable restraints on the commerce of the 
United States. 

We recommend, for the consideration of the Attorney General and Congress, 
that the interpretation and administration of the antitrust statutes in foreign 
commerce be vested in the first instance in the Federal Trade Commission, the 
Commission to be authorized, upon its own initiative or upon the request of the 
Attorney General, to investigate alleged violations, to direct the corrections 
deemed necessary to bring the foreign operation within the law and, if compliance 
is not obtained, to refer the matter to the Attorney General for appropriate 
action. The present concurrent jurisdiction of the courts and the Federal Trade 
Commission in antitrust matters has caused uncertainty and confusion and seems 
to be an anomaly in our legislation. It has been the practice, when creating a 
semijudicial commission to administer certain statutes, to vest in the body of 
experts exclusive original jurisdiction. This committee is of the opinion that if 
the interpretation and administration of the antitrust statutes as applied to for- 
eign commerce is vested in the Federal Trade Commission, the concurrent juris- 
diction of the courts should be eliminated. At least, it should be provided that 
the Attorney General may not proceed with suit without first having the recom- 
mendation of the Commission. This would relieve the courts of much of the 
burden they now have of considering voluminous evidence and passing upon com- 
plex problems in foreign trade without the aid of expert opinion. 

We also suggest that the Federal Trade Commission be authorized to review 
certain transactions in foreign commerce in advance of their consummation with 
the power to weigh all pertinent factors and determine whether the proposed 
transaction is in the national interest. An affirmative decision would relieve 
the transaction and the acts performed pursuant thereto from the effects of the 
antitrust statutes. The Commission should, of course, have continuous juris- 
diction with the power to withdraw approval in case of abuse or in case the 
approved transaction should give rise to unreasonable restraints on our foreign 
commerce, Investors would be more likely to assume the unusual hazards of 
foreign trade and investment if they could know with some certainty whether 
their activities would run afoul of our law. 

It is the view of this committee that the measures we have suggested would 
remove many of the risks foreign investors are now facing and relieve them of 
unjustified restraints without sacrificing the freedom of our export and import 
trade. We believe that these measures would be constructive and would con- 


tribute to the development and prosperity of free nations and to the expansion 
of world trade. 


Respectfully submitted. 


Committee on International Trade Regulation: Sam G. Baggett, Chair- 
man, Ethan D. Alyea, Mandel L. Anixter, Woodfin L. Butte, 
Charles R. Carroll, Nicholas C. Culolias, Leo M. Drachsler, Victor 
C. Folsom, Edwin D. Ford, Jr.. Robert E. Freer, S. Delvalle Gold- 
smith, David E. Grant, Joseph Kaskell, Ryder Patten, W. Harvey 
Reeves, Rudolph B. Schlesinger. 


(This report has been unanimously approved by the 16 members of the com- 
mittee, 8 of whom are in the general practice of law, 2 are professors of law, 
and 6, including the chairman, are house counsel of companies interested in 
foreign trade.) 

Mr. Carron. Incidentally, you may also note for the record that 
Mr. Folsom, who testified this morning—or possibly it ought to be off 
the record—but he was just elected chairman of the section on inter- 
national and comparative law of the American Bar Association. 

The Cuarrman. I did not know that. 
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Mr. Carrotyi. That concludes my statement. If there are any ques- 
tions, I will be very happy to answer them. 

Mr. Burns. What were the reasons why you concluded that the 
Federal Trade Commission should be the agency to pass upon these 
foreign trade problems since in the past it has not been within the 
jurisdiction of the Federal Trade Commission except in a limited sense 
of Webb-Pomerene, but has been handled by the Department of Justice 
in enforcing the Sherman and the Tariff Acts? 

Mr. Carrotzi. I approach this somewhat humbly. The Federal 
Trade Commission Act and the Webb-Pomerene Act—— 

The CnHatrman. Both amendments of the Sherman Act. The Fed- 
eral Trade Commission Act was the previous amendment. 

Mr. Carroii. Each assigned the Federal Trade Commission admin- 
istrative functions having to do with foreign trade. So I would say 
that the Federal Trade Commission at this time possesses the nearest 
approach to competence and information that we have in this field. 

It is perfectly conceivable that another bureau might qualify, but 
I think we have sufficient in the law already to justify this quasi- 
judicial or administrative determination function being placed there. 

Mr. Burns. Does your plan envision a formal hearing with the pres- 
entation of evidence by the Commission itself to indicate any points 
not covered by the submission of the applicant for a ruling? 

Mr. Carroiy, Yes, sir. 

Mr. Burns. So this would be, what you are asking for would be, 
that instead of bringing a proceeding after the agreement has been 
entered into and finding in violation of the law, that they hold the 
hearing before the agreement is entered into on a submission of all 
the facts which, presumably, would be the same as those that the Com- 
mission normally has after an agreement is entered into. 

Mr. Carrot. Yes, sir; and I think also that it would be very bene- 
ficial psychologically because it would have the Federal Trade Com- 
mission meet some of the good boys instead of the boys who were 
presumably bad all the time. 

Mr. Burns. Is your proposal for the moment limited to agreements 
or arrangements in foreign trade or does it encompass the domestic 
scene also ? 

Mr. Carrotu. I think the volume of work to be imposed upon the 
Commission, or its foreign bureau or foreign parts for the moment, 
even if it were limited to foreign trade, would be conceivably too 
much. I do not think that you should include the domestic at this 
stage. 

The CHamman. You would have to have a separate division set up 
to do the work? 

Mr. Carrouu. I would think that would be the desirable thing. 

The CHatrman. But the same Commissioners could have the final 
say. 

Mr. Carroty. The authority would be that of the Commission, just 
as a part of a court sitting in a courtroom. 

Mr. Burns. Would the decision of the Federal Trade Commission 
be reviewable by the courts # 

Mr. Carrotu. It certainly should be. In all of those respects, | 
think we should take the Administrative Procedure Act as our guide. 
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Mr. Burns. This would be analogous to the principle of the declara- 
tory judgment so as to obtain an advance opinion as to the legality of 
the proposed conduct. 

Mr. Carroiu. I think you could derive a great deal from it. It 
would be quasi-judicial, but I think it should be treated as an admin- 
istrative determination primarily. 

The CuarrMan. But at the same time it would prevent, unless some- 
thing contrary were shown, prosecution by the Department of Justice. 

Mr. Carrouu. I think so; yes, sir. 

Mr. Burns. Have you found among your members any fears with 
respect to the operation of their enterprises under the antitrust laws 

in view of the Timken decision and the Imperial Chemical Industries 
decision ¢ 

Mr. Carrotn. Yes, we have, quite definitely. 

Mr. Burns. Has any of that fear been dispelled as a result of the 
efforts of the Attorney General’s Committee to point out the lack of 
foundation for some of the statements by the dissenting justices / 

Mr. Loree. No; I do not think so. 

Mr. Carroiu. 1 would say most emphatically that the Attorney Gen- 
eral’s National Committee chapter on foreign trade has not clarified 
the existing confusion in the minds not only of businessmen but of the 
bar interested. 

I think the bar was somewhat disappointed that there was not more 
clarification in that chapter. 

Mr. Burns. You have not indicated in your statement any comment 
on some of those important problems such as the carrying on of trade 
jointly with either American companies or foreign competitors abroad 
r investments abroad. Do you have any views with respect to those 
problems 4 

Mr. Carrotu. I have not a reliable feeling of most of them. But 
what I should like to suggest is that if this procedure of petition and 
hearing is developed, we will have a gradual evolution of substantive 
law on a practical basis. That is much more likely to succeed than if 
we try to write it at the hearing table, with all due respect, Senator. 
[ do not think that substantive law in detail is the most valuable thing 
at this stage. 

Mr. Loree. May I interrupt at this point? I think that we are con- 
cerned that there are instances in foreign trade where the resources 
and markets enjoyed by a single entity are neither great enough nor 
wide enough to justify the risk and the opening up of an industry 
abroad. I can use the Iranian oil situation as an example. Here two 
of our oil companies found it impossible to go on and develop it by 
themselves as it should be developed, so they associated others with 
them. Then again, as you know, Congress saw fit to authorize the 
President to give permission for certain associations, which seems 
terribly wise where it is in the interest of either the defense or secur ity 
of the United States. We think that this authority should continue 

The Cuatrman. Even when no national emergency exists? 

Mr, Lorer. Where it is within the interest of the United States to 
see that it is done. 

For instance, take Brazil. Brazil has a political difficulty over its 
oil situation. But if Brazil wanted to have an association of American 
oil companies go down there, not individually but as a group, and 

67272—56—pt. 4 —18 
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develop its oil, certainly it is to the interest of the world and of the 
United States to see that it is done, and some machinery ought to be 
provided which would permit it. That is only one example of the 
problems that exist in this whole picture. 

Mr. Burns. Well, is it not desirable, though, that in making a com- 
prehensive study and appraisal of the antitrust laws that Congress 
indicate some more explicit guides to any agency rather than simply 
giving it the power, simply giving the Federal Trade Commission 
right now the power, to make advance rulings, whereas at present it 
makes them after the act ? 

It is not likely to result in any different rulings that it now makes 
except a person would know in advance. 

Mr. Lorer. I think Congress ought to give very definite guidance 
to its agencies, and we feel Congress should clarify this law so it 
could give guidance both to lawyer ‘s and to this regulatory body that 
we are talking about. 

Mr. Carrot. Was your question directed, Mr. Burns, toward dif- 
ferences in the antitrust laws applied domestically, and exceptions 
created, substantive exceptions created, in favor of business abroad ? 

Mr. Burns. No, I got the impression when I asked you about the 
problems which have been raised by the Timken decision that you felt 
if Congress could be persuaded to set up this division of the Federal] 
Trade Commission and allow it to have the authority, that that would 
solve the problems, and I raised the question whether Congress should 
not, if possible, as the result of 65 years of experience under the anti- 
trust laws, state more definitely the guiding principles or the criteria 
which should be taken into consideration, “because without that you 
could get exactly the same decisions which, in some quarters, are 
being criticized today. 

Mr. Carrory. You could. 

Mr. Burns. And should it not be our task, as we have thought it 
should be, to try to select from the experience of all these cases that 
have been litigated, guides as to which ones should be approved and 
which ones should be disapproved. 

Mr. Lorer. I think we firmly believe in that, without trying to tie 
the hands too tightly, because experience changes, and ‘conditions 
change in the world. As the Senator has pointed « out, it was 60 years 
ago that this law was passed, and we are just trying to do something 
about it now. 

Mr. Burns. That is all I have. 

The CuHarrmMan. Well, Congress, you must realize, is in session 
every year, and they could make changes i in definition, if necessary. 

Mr. Carron. Surely. 

The Cuarrman. Anything else? 

Mr. Carroty. You see, the deterrent effect is removed really if Con- 
gress legislates wisely or unwisely, and you can read from the words 
of the legislation what you can or cannot do. 

The Crarrman. Then it could be amended. 

Mr. Carrot. Then it may be amended. 

The CHatrman. In succeeding sessions. 

All right. Fine. Well, thank you very much, gentlemen. 

Mr. Carrout. Thank you, sir. 

Mr. Lorer. Thank you. 
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The CuarrMan. We will take a short recess. 
(Short recess. ) ; 
(The following letter was submitted for the record :) 


CHAMBER OF COMMERCE OF THE UNITED STATES, 
Washington 6, D. C., September 8, 1955. 
Hon. HARLEY M. KILcorr, 
United States Senate, Senate Office Building, 
Washington 25, D. C. 

Dear SENATOR KitGorRE: The Chamber of Commerce of the United States be- 
lieves that the proposed draft agreement of the United Nations Ad Hoc Commit- 
tee on Restrictive Business Practices will not promote elimination of such 
practices in international trade. 

This viewpoint of the chamber was first developed last January by a careful 
study and report by the chamber’s foreign commerce department committee 
which was approved by our board of directors. As a result of this report, the 
members of the chamber adopted the following policy statement on this subject 
last May: 

“Monopolistic practices and other arbitrary restrictions discourage interna- 
tional trade and foreign investments. Such restrictions should be terminated. 
Any international agreement for this purpose should be clear and certain in its 
terms, should be capable of impartial and effective administration, and should 
apply equally to all participating countries. 

“A proposed United Nations agreement on restrictive business practices shows 
no promise of effectively furthering these objectives in that it is based on differing 
legal systems, that its provisions reflect concessions to nations in varying stages 
of economic advancement and that it would be subject to varying degrees of 
enforcement in the member countries. 

“All agreements which result in harassment of foreign traders and investors 
from more highly industrialized nations, should be opposed.” 

The report of the foreign commerce department committee, entitled, 
“International Control of Restrictive Business Practices,” points out that the 
proposed agreement would not contribute to elimination of restrictive business 
practices because: 

(1) It would tend to perpetuate the present wide variety of different national 
systems of law, resulting in failure to reach restrictive business practices sanc- 
tioned by countries not having domestic laws outlawing such practices. 

(2) It is contrary to United States policies and laws designed to encourage 
investment by American enterprise abroad ; and 

(8) The structure and procedures of the proposed organizations are in con- 
flict with the principles of justice universally recognized and incorporated in 
Anglo-American legal traditions. 

The chamber firmly believes that the proposed draft agreement demonstrates 
that international efforts of the nature contemplated are impractical and ineffec- 
tive and would, in fact, be most harmful to the attainment of the desired ends. 

I would appreciate incorporation of this letter in the record of your hearings. 

Cordially yours, 
CLARENCE R. MILEs, 
Manager, Legislative Department. 


The Cuarrman. The committee will come to order. 

The next witness will be Mr. Blackwell Smith. 

Mr. Smith, as I told the preceding witness, you can submit your 
prepared statement and then summarize it. 

Mr. Smirn. Right. 


STATEMENT OF BLACKWELL SMITH, ATTORNEY AT LAW 


The CHatrman. Or you can read it, whichever you want to do. 

Mr. Smrru. I will leave my statement. 

I am appearing here as a private practitioner in the field of anti- 
trust, and as a member of the Attorney General’s Antitrust Commit- 
tee, particularly to comment on the foreign aspects that seem to me 
to be underdone in the normal presentation. 
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This might be in a sense the other side of the coin. 

[ am going to say a few kind words for the plaintiff in damage 
actions, which is usually thought of as outside the pale for business- 
men to talk about, but there are a lot of businessmen who are on that 
side of the fence where they have to do something about the othe: 
businessmen. For the moment I want to concentrate attention on 
the fact that in international trade there are a few very important 
situations where the United States market is entirely controlled by a 
monopoly due to the fact that it has the control of the entire source 
of supply which happens to be abroad. It is that aspect of this situ- 
ation that I want to focus on. 

The Cuarrman. Now, Mr. Smith, is it not a fact—let us go back 
to the initial conception of the Sherman Act and on through the rest 
of it—is it not a fact that with the exception of the Webb-Pomerene 
Act our entire monopoly and antitrust legislation has been based on 
1 or 2 rather basic ideas. One was that from competition we would 
derive fair prices; is that not right 4 

Mr. Smiru. Right. 

The Cuairman. Second, from competition we would derive better 
and better processes and more and more companies manufacturing; is 
that not right ? 

Mr. Smirx. And distributing. 

The Crairman. And distributing. Well, of course, manufacturing 
and distributing are correlated industries. 

But the whole purpose was to build up our industry, and at the same 
time by competition hold prices within the reach of the people; is 
that not right? 

Mr. Smiru. That is a very fair statement. 

The CHairman. Now that, of course, is applicable from the United 
States of America—— 

Mr. Suirn. Right. 

The CHarrman (continuing). What it was intended to be back in 
1890, when the bill was passed. 

Subsequent bills, with the exception of the Webb-Pomerene Act, 
have been aiming at that same purpose; and the only thing is that, of 
course, in that period of time, and, particularly in the last 20 years, 
there has grown up a tremendous potential world trade, and also a 
tremendous, you might say, overproduction in this country, of what 
we call world necessities, for which there are occasioned various activi- 
ties; is that not correct, too? 

Mr. Soiru. It sounds right to me. 

The Cuatrman. What was that? 

Mr. Smiru. It sounds right so far. 

The CHarrman. All right. Now, let us go ahead on that basis 

Mr. Smiru. All ri ight. 

The CHarrman (continuing). With your understanding and mine 
agreeing on the whole picture. 

Mr. Smiru. I think that points up the angle that I have in mind 
here, which is to throw a little of the shadow side on this thing be- 
cause, as a counselor to business, my normal function, as your counsel 
knows, is speaking for the defendant. But today I am speaking of a 
situation where the foreign source of supply is completely controlled 
by monopolies which bring i in the goods here and where the Ameri- 
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an businessmen who receive those and process them and distribute 
them, and so forth, are completely dependent upon the foreign 
monopoly. 

Now, I want to call to your attention that when you are considering 
the subject of exempting or clarifying or whatever, for an expansion 
of production abroad, or for doing anything else abroad that sounds 
vood on its face, you must have in mind the possibility that the re- 
ceivers from that foreign developer, if he is a monopoly, are still going 
to require protection at this end. 

So that the proviso, so to speak, in any of these clarifications and 
this exemption business—which I favor heartily in most situations— 
that proviso must be watched so that the foreign monopoly which has 
complete domination of a United States market, because it has the 
foreign supply, which happens to be all there is—and there are a good 
many areas in which that is true—he is still a monopoly. If you give 
him aid and comfort, then the little-business man who receives, typi- 

cally, at this end and who processes and distributes those goods, he is 

still under the thumb of that same monopoly, and he should be thought 

a and you should be careful in this kind of legislation and not forget 
hat side of the coin. 

The Crarrman. Isn’t there also another side: that here is, shall 
we say, a patent pool and, for instance, it is on rubber and it is con- 
trolled partly by an American corporation, but principally by a Ger- 
man coer, I. G. Farben, the American corporation being Stand. 
ard of New Jersey, and with a critical situation, the two of them agree 
they are not going to license anybody to manufacture rubber in ‘this 
country, yet they turn their lobbyists loose on the Hill to keep the 
United States Congress from authorizing the manufacture of rubber 
from grain alcohol. 

Did you ever run into that situation? 

Mr. Siru. I was familiar with that very much at the time it was 
going on before the War Production Board. 

The Cuarrman. I happened to be right in the middle of that, con- 
ducting hearings on it, and in spite of all that, to have the Congress 
do something through the law—the Department of Justice had worked 
for 4 years still trying to either get a licensing agreement through or 
to get the American company to go into manufacture. 

Mr. Saurru. I think that 1s consistent with what I am saying. 

The CHatrrman. And other companies, not being too sympathetic 
with some of these international agreements, it was only the public 
opinion in the United States—which caused various oil companies to 
buy ads in the papers saying, “We are not connected with Standard 
of New Jersey,” to prevent themselves from just being wiped out— 
that ever got those licensing rights loose to enable us to manufacture 
rubber, and possibly save the integrity of the country. 

But sometimes companies engaged in international business try to 
make themselves a nation, yet they call on us for the troops to do the 
fighting. 

Mr. Smiru. Well, you are aware of the side of the coin I am talking 
about. 

The CHarrman. I am just putting that into this record because 

that has happened frequently. Companies were so infernally selfish 
and so loyal to their foreign associates that they were willing to 
sacrifice the integrity of this Government to live up to their promises. 
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Mr. Smrru. I have every sympathy with the desire when you are 
making a new foreign move of some kind which is going to create more 
supply, to be able to have a place where people can turn and find out 
whether they are going to be in trouble or not. But the administra- 
tive machinery that is created for that—let us assume for the moment 
that it would be in the Federal Trade Commission, just to pick up 
where Mr. Carroll left off—that administrative machinery should act, 
as Mr. Burns says, under criteria and standards and should not just 
have a wide open blanket authority. Those criteria should not be 
so loose as to make an existing monopoly feel that it can run there 
and get some aid and comfort and thereby stymie the Department of 
Justice or outside litigants who are trying to bring that monopoly to 
time. 

Now, there is a suggestion in the Attorney General’s committee re- 
port—which is already being used in this way by the private de- 
fendants in one of these situations—where one member suggested that 
there might be a necessity—in fact, he went a little further than that— 
for the control of private litigation against monopolies with foreign- 
policy implications. 

Well, now, if a foreign volicy implication arises with reference to 
a monopoly of a U nited States market, the Department of Justice 
should go after that and test it out. 

If a private litigant finds the Department of Justice not acting— 
which happens to have been the case in several of these industries— 
the private litigant should be entitled to go there and test that out, 
bring an action against that monopoly of foreign supply which con- 
trols the United States market. To give aid and comfort to that 
monopoly by an administrative procedure where it can go and throw 
this in the lap of an administrative body and then say to the Court, 

“No, no, you shouldn’t get into this because foreign policy is involved,” 
might frustrate, and in \ this particular industry in which they are now 
trying to use that device, it would frustrate the remedy of the Ameri- 
can citizens who are subjected entirely to the control of that monopoly 
of foreign supply. 

So the proviso is the thing to watch in this stuff. The basic idea is 
sound. People should be able, if they are going to make an expansion 
abroad, to have somebody to whom they can submit it, and have it 
all examined, tested out, and all of that, and determined before they 
do it, and then until the minds are changed of the administrative 
agency or whatnot, let them be in the clear, at least from criminal 
action. However, there should be careful thought to not give that 
remedy as an extra tool for delaying purposes of the monopoly that 
is already in the toils of the law or should be because it has a complete 
domination of the American market, and because it has all the foreign 
supply. ‘There are a whole series of such industries. 

That is the burden of my song. The point of it is, first, on the 
constructive side, I am not saying much because it speaks for itself, 
on the shadow side not to have careless thinking on the United States 
end of the matter slip into an inadvertent harm to the typically small- 
business man who is the receiver on this end. That is basically the 
proposition, and administrative remedies are used as a tool of delay 
where you have this kind of situation. 
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The Cuatrman. Right. Mr. Smith, will you submit your state- 
ment for the record ? 

Mr. Smirn. Yes. I have done so, and will be glad to develop this 
further any time you want to. 

The CuHarrman. Thank you very much, Mr. Smith. 

(The prepared statement of Mr. Smith follows :) 


I understand that this committee is today considering legislation to govern 
the foreign impacts of antitrust, as part of an inquiry into the adequacy of the 
antitrust laws and into legislative suggestions made by the Attorney General’s 
recent Antitrust Committee. I speak as a nondissenting member of that Com- 
mittee and as counsel to private interests dependent on foreign supplies. Pro- 
posals to control private litigation against foreign-based monopolies because of 
possible effect on foreign policy and proposed legislative exemptions to aid private 
developement of foreign underdeveloped areas are my subjects. 

So long as such proposals do not aid a monopoly by giving it an additional 
power tool to be used against United States citizens, such proposals may well be 
worthy of consideration. But, the primary objective must be to prevent monopo- 
lies from abusing United States citizens in any way, some of which proven ways 
I will illustrate. My plea is to limit any such legislation so as to avoid such 
abuses. 

Let us first consider delay as a tool of monopoly power. This subject becomes 
most important when a foreign-based monopoly has been haled into court by a 
private plaintiff seeking redress for his damages; proposals have been or will 
be made to this committee which would shackle such plaintiffs. This would be 
bad far antitrust enforcement, as I will show. 

The most successful trial tactic of defendants in monopoly cases has often 
been to “try the plaintiffs, not the facts of the case.” This means all that it 
implies as to efforts to dig up personal “dirt” on the plaintiff, etc., but, more 
significantly, it also means to try plaintiffs’ patience and endurance. This is a 
vital threat to antitrust enforcement because the private plaintiff is likely to 
have small resources and the monopoly defendant has large resources. This 
Committee should not inadvertently aid such monopoly practice. 

The Attorney General’s Committee on Antitrust posed the subjects of private 
antitrust suits and foreign commerce as follows: 

“The private antitrust suit blends antitrust policy with private compensatory 
laws; * * * such suits aim to enlist the business public * * * as allies of tie 
Government in enforcing the antitrust laws” (p. 378). 

“Such proceedings have a vital role to play in aiding understaffed Govern- 
ment agencies to enforce antitrust prohibitions throughout the Nation” (p. 380). 

“* * * there haa been circumstances under which the institution of a particu- 
lar suit, or some aspect of its prosecution, has presented problems from the 
standpoint of our foreign relations or national security interests. It is believed, 
however, that the recently adopted practice of the Department of Justice of con- 
sulting with this Department (State) before bringing cases that are international 
in character and of working closely with the Department in resolving any poten- 
tial foreign policy conflicts has provided a flexible solution to this problem” (p. 
94). [Emphasis supplied. ] 

But here comes our ancient friend Fabius, the genius of the tactic of delay: 

“This recommendation for consultation among the executive agencies, one 
member comments, does not appear to take account of the possibility of private 
damage suits. Since institution of antitrust litigation in conflict with foreign 
policy may be undesirable it would seem to follow that legislation to control 
private suits would be necessary. Private suits may well penalize conduct en- 
couraged by executive officers of the Government” (p. 98). [Emphasis sup- 
plied. | 

This was only the suggestion of one member and also it is only implied that 
under some unknown circumstance a private suit may be in conflict with our 
foreign policy, but on this flimsy basis it is suggested that legislation would be 
necessary. 

This incidental remark was made by only one sixty-fourth of the Attorney 
General’s Committee, so it might not seem worthy of any emphasis. However, it 
can be shown how this idea of controlling private suits can be employed by the 
biggest old-style monopolies still at large in the jungle to accomplish delaying . 
tactics against United States victims. Even suggested legislation to control 
private suits plays into the hands of monopoly because possible legislation is 
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used in stalling proceedings. Committee-recommended laws of any kind to con- 
trol private litigation would do much more harm, unless monopolies of United 
States markets were clearly cut out of any consideration in trying to control 
private litigation against foreign-based monopolies. 

This Committee naturally desires to avoid being entangled in litigated cases, 
so I will refrain from mentioning particular pending cases of this sort that 
both private parties and the Government have pending against such monopolies 
However, I wish to point up in principle the subject of delay as applied to pri- 
vate suits “aiding understaffed Government agencies in enforcing the antitrust 
laws.” There are situations where private suits have been started before goy- 
ernmental action to get redress from the Courts relative to alleged United States 
and foreign monopolies based on foreign supplies and where the Government 
has also sued—but after the private suits. 

An illustrative case decided by the Second Circuit is entitled Bausch Machin 
Tool Co. v. Aluminum Co. and is reported in Seventy-second Federal Reporter, 
page 236 

Let us see what delaying tacties of defendants can do in such instances. 

Private suits against foreign based monopolies cannot be delayed directly by 
resort to administrative agencies such as the State Department, since these agen- 
cies cannot control courts, so in private suits the monopolist would seem limited 
to the normal dilatory tactics available in courts and these will eventually lh 
used up. Suppose, however, that private plaintiffs in some such case actually 
reach the trial calendar. Further effective delaying procedures in court are 
unavailable so plaintiffs seem to have a chance of redress. But then remember 
that the Government has sued the same defendants, later. Under proposals 
hefore this Committee defendants could delay the Government suit by adminis- 
trative procedures and then ask the courts and perhaps the Congress, to make 
trial of the private suits in such circumstances wait on the delayed Govern- 
ment suits. This would of course frustrate the whole purpose of private com- 
pensatory suits, as above quoted. No such control should be considered where 
United States markets are affected by foreign based monopolies and certainly 
in no event should the prior private action be delayed behind the later Govern- 
ment action. 

Let us now address ourselves to the possible exemptions for United States- 
foreign developers of underdeveloped areas. The relief of uncertainty in such 
programs certainly has merit. int some of these foreign developers are also 
United States monopolies who gain their United States monopoly power by con- 
trol of the foreign source of supply. (Again the old Aluminum eases are illus- 
trative.) I plead with this Committee not to slip up and recommend legisla- 
tion to exempt any such monopoly affecting United States markets. 

It may be wise for some United States-foreign monopoly to be encouraged by 
our State Department to proceed with private development of foreign under- 
developed areas and to carry on opposition to communism abroad, but let us 
keep our eyes on our primary interest under the antitrust laws. This primary 
interest should he the prevention of the ruination of United States citizens 
where they are, i. e., at this end of the line, where some great developers of 
underdeveloped areas controlling the source of supply, commit all the sins in the 
antitrust calendar, if the Department of Justice is right in its charges. Put in 
another way, we need to preserve United States competition in all fields, regard- 
less of the happenstance that foreign trade also may be involved. 

Let us also remember the little fellow at the other end of the line. Congres- 
sional and State Department policy on foreign restrictive practices as stated 
in the Thye amendment is to “encourage the efforts of other free countries in 
fostering private initiative and competition. * * * 

For United States-foreign monopolies to he immunized by exemptions or aided 
by hobbling the United States private litigants who have been hurt by monopoly 
control of supply, would frustrate the growth of private initiative and competi- 
tion, both here and in the little countries who are dominated by those monopo- 


lies 


SUMMARY AND CONCLUSION 


Administrative remedies of the sort appropriate in connection with hear- 
ings on exemptions are sometimes capable of reducing the delays that occur 
in courts, but the possessor of monopoly power can also use administrative mach- 
inery to delay and frustrate. The main theme of my song is that any legislation 
which can aid those monopolies in United States commerce which are based on 
control of supplies abroad, should be carefully considered from the viewpoint of 
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United States citizens, and any such legislation should be carefully limited so as 

» avoid becoming a tool of monopoly power to be used to frustrate the helpless 
\merican citizens caught in the toils of that monopoly power. If the Commit- 
tee should care to observe what goes on in actual pending litigation, at stages 
that would not cause cross currents with the courts, it would get a lot of vital 
live facts on such matters, but the crucial procedural points here involved can 
be discussed without opening up any particular case. 

The foreign interests of the United States are no doubt being well looked after 
by the State Department but they are not set up to balance the domestic United 
States interests of little citizens caught under monopoly’s heel in the United States 
of America. Exemptions for development abroad should be limited to avoid aid 
to monopoly of United States markets. 

Let us assume every propriety in the State Department functioning, yet where 
t is used to delay a litigated monopoly case, continued injury can occur to 
United States citizens victimized at home by predatory practices. This is a high 
price for citizens at home to pay while foreign policy angles are being considered 
on top of the years of investigation and consultation with the State Department 
that have preceded where the Department of Justice is involved. 

The Congress in the antitrust laws as pointed out by the Attorney General’s 
Committee (as above quoted) wisely provided for the gearing in of self- 
interest and for use of the self-help principle, so that United tSates citizens 
should not be helpless under the lash of monopolies if their Government should 
be too busy to do the job required. 

Let us assume monopoly situations where the Government had not acted for 
many years, so that private cases were first brought to cure the alleged evils. 
Let us also assume that, later and at long last, the Government has sued. 
rhen assume success of defendants in further delay of the Government pro- 
ceedings. 

Under such facts it would seem time to be thankful for the self-help parts of 
the law under which private parties can enforce while the Government adminis- 
trative agencies are held back. But then let us be alert to the fact that under 
proposals before the committee monopoly power can devise devilish ways to 
delay, by ensnarling even private litigation by tying it to the coattails of delayed 
governmental action. It is thus that the efforts will now be made to take 
advantage of the legislative suggestion mentioned by one member of the At- 
torney General’s committee for control of private litigation. If monopolies 
can thus get aid from government, those who prepared and filed earlier private 
cases could thus be placed in line after successfully delayed Government suits. 
It is respectfully submitted that this committee should carefully observe such 
techniques of piling delay on delay and should not give aid and encouragement 
to same, where there is a monopoly of United States markets by control of foreign 
sources of supply. 


The Cuarrman. All right. The next witness will be Mr. Masters, 
Cos Masters. 


STATEMENT OF COS MASTERS, METROPOLITAN BANANA 
DISTRIBUTORS ASSOCIATION, INC. 


Mr. Masters. Yes, Senator. 

The Cuatrman. Is that Cos Masters? 

Mr. Masters. That is right; Cos Masters. 

The Cuarrman. For the Metropolitan Banana Distributors Asso- 
ciation, 

Mr. Masters. That is right. 

The Cuairman. I have explained to the others, and I explain to 
you that you can submit your written statement and then comment 
on it or read it. 

Mr. Masters. I just have a short statement, Senator. 

My name is Cos Masters. I appear before this committee as a 
representative of the Metropolitan Banana Distributors Association, 
Inc., an organization of approximately 80 banana jobbers in New York 
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and New Jersey. Our association opposes any legislation which has 
for its purpose— 

(a) Theexemption from the antitrust laws of any company engaged 
in business in the United States and whose activities in foreign coun- 
tries are related to the production of products for consumption in 
United States markets; 

(b) The control by legislation of private actions under the antitrust 
laws where the circumstances are as described in (a) above. 

The association expresses no opinion regarding the desirability of 
antitrust exemption for companies which are engaged in foreign 
operations principally for investment purposes and whose impact on 
the United States economy is indirect. 

In the banana industry we are faced with a situation where the 
investment in foreign countries is an instrument for control of United 
States markets. The suppliers on which we depend for the lifeblood 
of our business necessarily are based in foreign countries. The 
monopoly abuses which we suffer from day to day are only effective 
because of the control of the supplies we need and this control is in 
foreign countries. 

It is respectfully submitted that to exempt an industry of this 
nature from the effect of the antitrust laws would be to encourage 
and maintain monopoly control over United States markets for our 
product. 

The Cuarrman. You are sure those controls are exercised in foreign 
countries ? 

Mr. Masters. I think so. 

The Crarrman. There have been stories current that our own com- 
panies have been dumping bananas at sea and things of that kind in 
order to create an artificial kind of market. 

Mr. Masters. That may be true, but the same company here, it is 
the same company in a foreign country. It is an American company 
that operates here, whose plantations are in foreign countries. 

The Cuarrman. All right; fine, thank you. 

Mr. Masters. This unfortunate result would occur merely because 
of the circumstance that the material necessary for our industry is 
not produced here. We do not feel that it is the intention of the Con- 
gress to implement in any way such monopoly control. 

The CrHarrman. You realize the price of bananas has been very 
high in the last 15 years. 

Mr. Masters. That is right; it has never hardly changed. 

The Cuatrrman. What was that? 

Mr. Masters. It hardly ever changes. 

The Cuarrman. All right. 

Mr. Masrers. Regardless of the available supply. 

The Cuarmrman. That is right. 

Mr. Masters. Our association feels very strongly that there should 
be no control over private antitrust actions in the circumstances 
described above. We take this position because from our own expe- 
rience we are convinced that Government action will not come soon 
enough to be of any use to members of our sick industry and that self- 
help may be our sole recourse. This position is documented as follows: 

For a rather long time we have tried to get Government depart- 
ments interested in the monopoly abuses prevailing in our industry. 
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\Ve sought the help of the Department of Agriculture in establishing 
tandards of inspection and grading for bananas in order to curb 
some of the more flagrant abuses of the monopoly supplier. The De- 
partment, after long consideration, told us it could not establish 
tandards of inspection and grading unless the monopoly supplier 
iareed to them. 

We went to the Federal Trade Commission and requested their 
lielp in solving the problems of the monopoly control of our industry. 
[he Commission said it could not help us since the Department of 
Jupstice had brought an antitrust action to remedy the evils we had 

utlined to the Commission. 

Then we found that the Department of Justice had brought an anti- 
trust action in the banana industry in July 1954. But we also found 
that the defendants in that case had not even filed an answer in that 
ition but instead the Justice Department has given the defendants 
11 extensions of time to answer the complaint. So far as we know, 
no answer has yet been filed. 

Now, 14 months after filing a complaint, the Government action is no 
closer to trial than before the action was brought. We have talked 
to attorneys for the Department of Justice and have given our full 
cooperation. Still delay prevails. 

The answer to our problem is not interminable delay. Rather, it is 
ction. If the Government cannot provide speedy relief to an ailing 

dustry, at least there should be no obstacles placed in the path of 
private relief by private litigation. 

Those of our association Injured by the practices we complain of 
ind which are stated in the complaint filed by the Department of Jus- 
tive, earnestly ask this committee to make this case a test of the ade- 
quacy of antitrust enforcement of a United States-foreign monopoly. 
In particular, we request that this committee inquire into the extent 
that the Department of State has influenced the delay in this case in 
the interests of foreign investments where domestic businesses and 
domestic consumers have borne the burden of the delay. 

The Cuatrman. While this is a foreign monopoly, the effect of the 
monopoly is on the United States, is it not ? 

Mr. Masters. That is right, sir. 

The Cuarrman. And these are United States companies which exer- 

se that monopoly ; is that not right? 

Mr. Masters. That is right. 

The Cuatrman. All right; thank you. 

Mr. Masters. Thank you, sir. 

The CHarrman. We will recess until tomorrow morning at 10 
o clock, 

(Whereupon, at 4: 30 p. m., the subcommittee recessed, to reconvene 

t 10a. m., Thursday, September 15, 1955.) 
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THURSDAY, SEPTEMBER 15, 1955 


Untrep STaTEs SENATE, 
SUBCOMMITTEE ON ANTITRUST AND MonopoLy 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 

The subcommittee met, pursuant to recess, at 10:20 a. m., in room 
424, Senate Office Building, Senator Harley M. Kilgore (chairman) 
presiding. 

Present: Senator Kilgore (presiding). 

Also present: Joseph W. Burns, chief counsel. 

The Cuarrman. The committee will come to order. 

The first witness today will be Mr. Marshall M. Smith, Deputy 
\ssistant Secretary of Commerce for International Affairs. 

You can file your written statement and summarize or comment 
on it; or you can read it, whichever way you like. 


STATEMENT OF MARSHALL M. SMITH, DEPUTY ASSISTANT SECRE- 
TARY OF COMMERCE FOR INTERNATIONAL AFFAIRS, ACCOM- 
PANIED BY N. OSTROFF, ASSISTANT GENERAL COUNSEL; AND 


H. CHALMERS, ADVISER ON COMMERCIAL POLICY, BUREAU OF 
FOREIGN COMMERCE 


Mr. Smirxn. Thank you, Mr. Chairman. I think that in order to 
vet a proper focus on the problem, from the standpoint of the Depart- 
ment of Commerce, that I perhaps should read the statement. It is 
not very long. 

[ am appearing in response to the committee’s request for the De- 
partment of Commerce to present whatever information and views it 
may have concerning the problems faced by United States business- 
men under the antitrust laws as applied to foreign trade and invest- 
ment. 

[ should like to confine my remarks to a statement of our respon- 
sibilities and interest in this subject, and to certain relevant factual 
nformation which we have developed and which may be of interest 
and assistance to this committee in its deliberations. I will have to 
leave to others better qualified than myself any detailed discussion 
of the legal and other technical aspects of the subject, as well as a 
judgment as to what, if any, legislative action is necessary or desirable. 

It is the job of the Department of Commerce, as you know, to foster 
ind promote United States foreign and domestic commerce—both 
trade and investment. And, it is the policy of this administration to 
promote and encourage the expansion of international trade and of 
American private investment abroad. 
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Increased investment abroad of our funds and our technology is of 
clear advantage to the United States, both in our own interest and 
in the interest of building up the economic and defense strength of 
the countries of the free world. The national interest and economi: 
advantage that private foreign investment promotes was very wel! 
expressed in the recent report to the President of the so-called Randal! 
Commission on Foreign Economic Policy, as follows: 

* * * The economic welfare of the United States would itself be directly pro- 
moted by an increased movement abroad of sound investment by United States 
nationals and corporations. Such a flow, if well conceived and directed, would 
not only contribute to an increase in international trade, but would assist in the 
maintenance of high levels of economic activity and employment within our own 
country. It can increase our national income by taking advantage of opportu 
nities for more profitable investment. It can aid in the development abroad of 
primary resources to meet the ever-increasing civilian and defense needs of the 
United States and the free world. And, since private United States investment 
usually carries with it mangement and technical skills, it can contribute strongly 
to the economic development of foreign countries. 

Such an increased flow of private investment abroad can also assist in attain 
ing United States foreign-policy objectives through strengthening the economy 
of the free world, and can reduce the burden of military aid by increasing 
productivity abroad. 

[ think it is important to point out that private United States 
investment usually carries with it management and technical skill, 
and thus contributes strongly to the economic development of foreign 
countries. 

The Department of Commerce, as a part of its underlying responsi- 
pility and in furtherance of a specific congressional directive—sec- 
tion 516 (c) of the Mutual Security Act of 1951, as amended— 
recently completed a fairly comprehensive survey and study concern- 
ing the nature and magnitude of the impediments to, or factors limit- 
ing, United States private investment abroad. This survey covered, 
first, the factors in foreign countries which influence investments, 
and, secondly, the United States Government’s role—Federal laws 
and activities—which have an effect on foreign investment. 

As a result of this undertaking, we have published a report of 
actual business views in this field, as expressed to us by officials of some 
360 United States firms whom we personally interviewed. Copies of 
this report, entitled “Factors Limiting United States Investment 
Abroad, Part 2, Business Views on the United States Government’s 
Role,” have been furnished to your staff members. 

The firms selected for interview were as representative as possible, 
including some from every important industry, as well as from dif- 
ferent sections of the country, and with investment experience in cer- 
tain cases in different foreign countries. Also, four different types 
of firms were interviewed—the largest number, 247, with direct invest- 
ments abroad amounting to $7.5 billion, or nearly two-thirds of total 
direct United States foreign investment; and, for comparison pur- 
poses, 66 firms with no direct foreign investment were also inter- 
viewed, as well as 27 banks and 26 investment institutions. 

The questions as to the role of the United States Government were 
quite broad and were deliberately designed so as not to be of a lead- 
ing nature. We did not ask for views on any particular Federal 
law or policy, but simply inquired, generally, what policies or pro- 
grams of the Government were regarded as hindering or helping to 
encourage investment abroad. 
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As shown on pages 32 and 33 of the report, 11 percent of the inves- 
tors—27 out of 247—who were questioned in this way raised the 

sroblem of antitrust. 

Mr. Burns. May we offer for the record a photostatic copy of 
pages 32 and 33 of this report, which can be printed at the conclusion 
of Mr. Smith’s testimony ¢ 

The Cuarrman. All right; let it go in. 

Mr. Smirn. And more particularly, as set forth on pages 185 to 
191, inclusive, of the supplement to that report, a copy of which you 
also have, the opinion was expressed that uncertainty as to the appli- 
cation of the antitrust laws was believed to be one factor in discour- 
aging two fairly common methods of foreign investment, namely, as 
a part of licensing arrangements, and through minority stock owner- 
ship in foreign corporations. 

Mr. Burns. May we also include in the record pages 185 to 191 
of the supplement to the report ? 

The CHarrmMan. That will go into the record. 

Mr. Smiru. Separate and apart from this actual survey of busi- 
ness opinion, our officials had gained a similar general impression from 
their day-to-day dealings with business representatives that there is 
some need for clarification as to the antitrust law’s scope and appli- 
cability to overseas arrangements and operations. 

The type of problem that is most frequently mentioned is that 
which arises in connection with investment arrangements whereby 
American manufacturers would license their patented or secret man- 
ufacturing processes to businessmen abroad in return for royalties 
or stock interests in a new joint venture. 

I might emphasize the fact that many of these licensing arrange- 
ments do not of necessity carry with them the monopoly control 
which is granted under the laws affecting patents in foreign countries 
or in the United States. I think it is important to take that into 
account, because there would be no problem if it were simply a matter 
of transferring full patent rights, which would, of course, carry 
monopoly rights with it. 

This is a very desirable way of applying our technology and man- 
agement techniques to the task of increasing foreign productivity, 
and it also provides a source of additional income to the American 
manufacturer. This latter consideration is particularly important 
where exports from the United States of the products involved are 
restricted by foreign exchange or other foreign economic or political 
circumstances. 

In such arrangements the problem arises of safeguarding the inter- 
est of each participant. Should the foreign producer utilizing the 
American concern’s contribution of technology be left free to invade 
the domestic market in the United States, or is the local participant 
in the investment willing to risk his capital and productive resources 
and create a new market abroad if the American concern may export 
its own products to that new market? The antitrust problem arises, 
in other words, because each participant may require agreement from 
the other that its own home market for the products involved will 
not be adversely affected. 

If the answer under antitrust is that no such agreements may be 
entered into, it would mean that the export of technology would as 





1SO8 STUDY OF THE ANTITRUST LAWS 


a practical matter be limited to those relatively few large firms which 

can afford branch plant establishments abroad. Moreover, the other 
complications and expense involved in entering a foreign market 
might be such as to discourage smaller American businesses from 
such enterprises when added to the uncertainty of the law. 

As we understand the situation, the leading antitrust decisions deal 
ing with foreign commerce involved considerably more elaborate and 
restrictive arrangements than the one I have described. There are 
statements in the cases, I am informed, which seem to indicate that the 
courts would not hold illegal a foreign venture of the sort I have de- 
scribed, in the absence of other unlawful elements. But, there is also 
language to the contrary in other cases. Accordingly, private legal 
counsel are sometimes reluctant to advise their business clients to en- 
ter into such arrangements. 

As you know, we brought this problem to the attention of the At- 
torney General’s Nation: al Committee To Study the Antitrust Laws, 
We stated at the time and we still believe that there is no need or other 
justification for any general exemption from antitrust for foreign 
commerce. We pointed out that any such exemption would work 
contrary to our Government’s continuing efforts to discourage re- 
strictive business practices in other countries. 

We did, however, express our concern with the problem of uncer- 
tainty in the law, and to that end we suggested to th 1e committee that 
a current statement of the law on this subject would be helpful. We 
also suggested that consideration might be given to possibly improved 
administrative procedures for clearance of. partic a investment. ar- 
rangements consistent with basic antitrust objectives and the goal of 
promoting more private investment abroad. 

I want to emphasize, at this point, that we did not recommend any 
such new clearance or exemption procedure; we simply commended 
the idea to the Attorney General’s Committee for study. 

The report of the Attorney General’s National Committee, as you 
know, treats with this problem at some length. It is covered on 
pages 80 through 91 of the report, and I should like to call to your at- 
tention, particularly, the following statement of principle in this re- 
gard which the committee un: :nimously agreed to: at page 86, 

* * * Private American investment abroad may often be dependent upon op- 
portunities for capitalizing upon patent rights and know-how through sale, ex- 
change or licensing of such rights in transactions with foreign companies 
Available capital and production facilities abroad may also interest foreign firms 
in utilizing American equipment and technology. This reciprocal interest 
would normally involve the safeguarding of the investment of each of the par- 
ticipants in the markets at home and abroad where their resources are used to 
develop such markets. Out of such situations evolves a principle favoring trans- 
actions where the resource of patents or know-how is used with the primary 
purpose of increasing the inflow and outflow of commerce and enhancing thi 
well-being of the economies of the United States and friendly foreign countries. 
[Italics supplied. ] 

The Cuarrman. It seems to me in this whole field we are on the 
horns of a dilemma. The other free countries take a great deal of 
interest in full employment, just as we do. An item manufactured 
abroad, invading the American field in competition, naturally le: ads 
to some employment in this country. 

On the other hand, you have this matter of the question of high 
prices which’ is also involved. And prices, we always try to think, 
are governed largely by competition. 
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So it seems to me there is a dilemma in this whole picture, and plus 

a lot of the restrictive activities of foreign countries, which are brought 
saad to promote employ ment in those countries. 

Mr. Smiru. That is correct. 

The CHatrMAN. Many restrictions on utilization of labor over there 
are instituted to increase the number of laborers working on a job and 
to cut down the mechanization. 

[t is a very interesting angle to look at with regard to our laws. I 
just wondered what your reaction is to that. 

Mr. SmirH. I grant you, Senator, that it is a dilemma. It is a sub- 
ject on which I hesits ate to venture, not being a lawyer, my experience 
having largely been in business, but, obviously, I have been exposed 
to these problems. 

It seems to us as though this dilemma somehow must be resolved, 
but unfortunately I do not think I can furnish a remedy. 

The Carman, One illustration is this: Take in the mines in Eng- 
land and in the Ruhr and the Saar Valley, it is all done by hand work. 
They employ a great number of men at relatively low wages. Yet we 
pay a pretty good wage in this country. We can underproduce them 
on a tonnage basis. 

I know one of our companies recently underbid the British mines. 
[ believe it was a sizable amount. ‘They bid $1.80, I believe it was, 
on coal delivered in Holland. However, they lost the order because 
Holland could pay for the coal in guilders to England, and they would 
have to use dollars in the United States, and that, despite the lower 
price. 

In other words, the earnings of the American worker are much 
higher than you will find abroad, partly due to the tremendous amount 
of hand werk over there. 

Mr. Smiru. Obviously, the question of hand labor and wage rates 
go together. I think that the European countries are beginning to see 
that they have to improve their technology if they are going to be 
able to raise their living standards, or you can put it the other w: uy, 
conversely, that the social pressures that force wages up carry with 
it a need for technology. I mean, they go hand in hand. 

The CuHatrMan. That is correct. 

Mr. Smrru. So we feel that this dilemma of which you speak needs 
to be resolved in some way or other. We, however unfortunately, do 
not come as experts in that field. 

It is a serious problem. 

What the Attorney General’s Committee recognized in its report 
on the antitrust laws is that, as a practical matter in present-day for- 
eign commerce, restrictive agreements in connection with exchanges 
of know-how can actually result in producing more trade than they 
restrain. 

For example, exports of finished goods from the United States to a 
particular country may be limited or prohibited by foreign import 
controls imposed for reasons of dollar shortage. On the other hand, 
local manufacture of the goods made possible by the export of the 
American technology involved will enable and encourage the im- 
porting country to permit additional imports from the U nited States 
of necessary raw materials and other goods involved in the manufac- 
ture of the final product. 


67272—56—pt. 4-19 
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The report also contains other statements of the law as understood 
by the Committee with respect to the proper use of foreign subsid- 
iaries and other forms of joint activities abroad. 

We are aware that not all of the committee’s conclusions are sup 
ported by court decisions, of which there happen to be very few. How 
ever, the judgment of such a responsible and highly qualified group of 
experts carries considerable weight and should help to clear up much 
of the present uncertainty with respect to the permissible methods of 
undertaking private foreign investments. 

Our other suggestion for consideration of some administrative pro 
cedure to assist prospective foreign investors is treated with on pages 
367-369 of the report of the Attorney General’s Committee. Afte 
pointing out several objections and after careful consideration of pos 
sible advantages, the Committee concluded that it did not favor any 
such new procedure. While recognizing that some uncertainty will 
continue to exist in this field of law, the Committee points out in this 
connection that the report as a whole has accomplished as much. as is 
practical in marking out the bounds between legal and proscribed 
conduct in this field. 

As I stated at the outset, I am not prepared to express a final judg 
ment as to whether any administrative or legislative action is neces 
sary or desirable to alleviate the discouraging effects of antitrust lim 
itations on private foreign investments. 

In this connection, however, I should point out that in our survey 
of business opinion, mentioned earlier, the largest percentage of com 
panies reported to us that the taxation policy of the Government was 
by far the most important impediment to such investment. Thirty 
four percent of the investors interviewed regarded the tax on foreign 
income as an impediment, and 11 percent believed that the high level 
of domestic taxation was an impediment in that it prevents companies 
from accumulating capital for investment. Next in importance were 
tariff and trade barriers; then came lack of support by the Govern- 
ment for investments abroad; inadequate Government information 
and services for businessmen, seeking such investments. 

Finally, of about equal importance as deterrents, judging by the 
frequency of their mention, were the antitrust laws, and the Govern- 
ment aid or loan programs to the extent they compete with possible 
private investment. 

To sum up: It seems to us these are the considerations that should 
be taken into account in deciding whether legislation is called for in 
this field. 

1. The antitrust laws are one of several factors which may be de- 
terring United States foreign investment. 

2. Much of the deterrent effect of antitrust apparently derives from 
uncertainty as to the law’s application rather than its actual limita- 
tions, and the report of the Attorney General’s National Committee 
has contributed to achieving legal clarification in this field. 

3. Except for their relative importance, we have no quantitative 
measure of the deterrent effect on investments of antitrust or the other 
factors mentioned, but it is clear that how much more foreign invest- 
ment can be encouraged depends on what is done with respect to all 
deterrent factors and not just one alone. 

_ 4. Finally, it should be considered whether any benefit resulting 
from relaxing antitrust limitations would outweigh the possible dis- 
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advantage such action would have on our efforts to encourage foreign 
countries on their own to develop more competitive economic conci- 
tions abroad. 

(Pp. 32 and 33, Factors Limiting United States Investment Abroad ; 
and pp. 185 through 191, supplement to Factors Limiting United 
States Investment Abroad, are as follows :) 


FACTORS LIMITING UNITED STATES INVESTMENT ABROAD 


Part 2. BUSINESS VIEWS ON THE UNITED STATES GOVERNMENT’S ROLE, UNITED 
STATES DEPARTMENT OF COMMERCE (PP. 32-33) 


CHAPTER IX, ANTITRUST LAWS AND ADMINISTRATION 


{bout 11 percent of the foreign investors interviewed (27 out of 247) volun 
eered the opinion that antitrust laws, interpretations, or administration—o1 
ck of a clear understanding of what is permissible under them—deter foreign 

estments. 


Company statements on ant trust Companies 
laws or administration commenting 


Percent 
Impedi- Recommer —_ ue of those 
ments dations \ ~~ | inter- 
viewed 





Legislation’s impeding effect 

Results of the survey indicated that uncertainty surrounding antitrust legis- 
lation may be the determining factor in barring—at least for a significant 
number of companies—two types of foreign investments: (1) Licensing arrange- 
ments and (2) minority stock ownership in foreign companies. 

In view of the likelihood that a much greater number of United States com- 
panies would be willing and capable of participating in investments abroad in 
1 of these 2 ways then by substantial capital investment, the antitrust factor 
may be a much more important influence on the potential economic development 
of foreign countries by private enterprise and know-how than is indicated by 
the percentage of Companies Commenting on it. 

Company statements indicate that the principal effect of their present un- 
certainty, primarily as a result of findings in the Timkin Roller Bearing case, 
is the fear that they cannot grant an exclusive sales territory to business con- 
tacts abroad who are not branches or wholly owned subsidiaries without becoming 
liable to prosecution for violating the antitrust laws. 

As it is now, companies which are aware of this situation find that, owing 
to inability to limit sales territories abroad in their foreign contracts, they 
cannot reach agreement with toreign concerns because the latter, not being 
in a position to exercise unlimited rights, are unwilling to agiee to contracts 
when faced with other companies which have the same rights. Moreover, the 
American company cannot exact a price for its know-how which, in view of 
these antitrust rules or fear of them, would compensate for selling themselves 
out of business abroad—and possibly invite competition even in the United 
States. 

The following specific examples were cited by company officials as ways in 
which uncertainty about antitrust laws has stopped licensing or minority owner- 
ship arrangements abroad. The American company: 

1. Cannot restrict licensed foreign manufacturer to selling outside the United 
States. 


) 


2. Cannot license a foreign manufacturer to sell only in his country. 
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3. Cannot give, to two foreign manufacturer-licensees, exclusive sales terri- 
tories for the same product. 

4. Cannot agree with a foreign manufacturer-licensee that United States 
licensor will not export to the home-country territory of the licensee. 

Kight companies which consider antitrust laws too restrictive as applied 
to foreign operations raised this policy question: Should the United States 
antitrust laws be made to apply to the foreign activities of United States com- 
panies? These companies felt that the law should not. They noted that it 
was necessary to play the game abroad under local rules. They pointed out, 
in addition, that United States firms suffer a handicap through this extra 
territorial application of the antitrust laws because foreign firms cannot under- 
stand the reasons for peculiar contract terms upon which United States firms 
are forced to insist. 

Characteristics of the companies commenting 

Because of the potential significance of licensing arrangements in (a) retain- 
ing or gaining markets for United States producers and (b) the economic 
development of foreign countries, the following analysis has been made of the 
characteristics of the companies which volunteered Comments on antitrust laws 
and administration : 

Opinions on the restrictive effects of antitrust laws and administration were 
not limited to any one industry. The industries represented, and number of 
companies in each giving opinions, were: 


Petroleum 
Machinery 

Stone, clay, glass 
Metal products 
Electrical equipment 
Chemicals * A aes. 
Other consumer nondurables 
Technical services * ee 
Transportation equipment___-_-- 
Tires and rubber products- 
Other consumer durables 
Pharmaceuticals —- 

III i aecncccmiea 
Investment houses 


own oo 


1 
1 
] 
1 


Total__- ~~ 
1 Includes a company not having foreign investments. 


Of the investing companies interviewed, the large ones were more conscious 
of antitrust difficulties, present or potential, than were the small firms, as will 
be seen from the following figures: 


r Percent of 
Size of company (total United States assets, in millions of dollars) — of firms in size 
r group 


400 and over 12 | 26 
100 to 400 : 6 | y 
25 to 100 ‘ whit ‘ a" ind illiscouninlne 6 9 
5 to 100__- ; ihe Lctanuedeaintiae aha eeiteca " 5 
0 to 5 ‘ 1 4 


27 | ll 
ered 
One large company (with more than $400 million in assets) stated: “The com- 
pany’s lawyers will not permit any such restrictions (as to sales area) to be 
written into an agreement.” Few of the smallest firms interviewed, many of 
which would be able to participate in foreign licensing arrangements only (with- 
out capital), commented on antitrust legislation. 


Recommendations made 


Recommendations made by company officials were along the following lines: 
(1) Recognizing that it should not be necessary for United States companies 
to operate abroad, where competitive business conditions are different, under 
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exactly the same policies as in the United States, there should be a revision of 
United States policies. 

(2) In any event, there should be a clarification of United States policies which 
would enable an American firm—desiring to operate in one of these two ways, 
i. e., through a licensing or minority ownership arrangement—to understand 
exactly what is permissible and to obtain from the United States Department of 
Justice in advance a ruling which would guide the firm in a questionable case. 


SuPPEMENT TO PART 2—BUSINESS VIFWs oN U. S. GOVERNMENT’S ROLE (PP. 
185-191) 


TanLE X.—Antitrust Laws and Administration—Companies, by category, which 
referred to this factor in replying to questions on Government policies or 
programs as impediments to investment or encourgements, or made recom- 
mendations 


Responding companies 
Total num- 
ber of com- 
panies in | Percent of 
category Number total number 
| in category 


Category 


Companies interviewed, total_.......---- er : 32 | 8 


Investors uae 
Noninvestors 

Banks ‘ 
Investment houses-- 


Investors, total 
[ype of industry: 


Extractive 
Manufacturing 


Producer goods 
Consumer durables min 
Consumer nondurables 


l 
l 
l 
| 


Service and trade 


— te 


Size of company in United States (millions of dollars): 
Oto5 ~ 


' 


5 to 25 
25 to 100 
100 to 400 
Over 400 - : 
Size of foreign investrnent (millions of dollars): 
Oto \% . ° 
Ytol 
1 to 25 
Over 25 ‘ . a 
Attitude toward foreign investment: 
Interested in licensing only ne 
Attempted to invest since July 1950 
No attempt to invest since July 1950 


Application of United States laws and regulations to foreign jurisdictions 

Fear of infringing antitrust laws makes preparation of contracts very difficult. 
Foreign business does not understand reason for these requirements. 

Recommendation: Clarification of United States antitrust laws. 

Manufacturing: Producer goods—machinery (United States, $25 to $100; 
foreign, 0 to $1). 

To foreigners familiar with cartel system our inability to give exclusive sales 
territory and prosecution by United States Government as illegal is incompre- 
hensible. Webb-Pomerene Act Corp. too cumbersome and complicated to be 
worthwhile * * * against antitrust measures which are abhorrent to the licensee 
and his government. 

Manufacturing: Producer goods—machinery (United States, $25 to $100; 
foreign, 0 to $1). 

The “tendency of the Department of Justice and the courts to try to extend 
their jurisdiction beyond the 3-mile limit” is considered an impediment to invest- 
ment abroad. 
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Manufacturing: Consumer durable goods—electrical equipment (foreign, over 
$25). 

United States antitrust laws as applied to foreign operations are considered 
too restrictive. Changes in the antitrust laws and enactments of lower duties 
on imports would stimulate more investment abroad. 

Manufacturing: Consumer durable goods, electrical equipment (foreign, $1 
to $25). 

United States business firms operating abroad should be free from antitrust 
laws and be subject to no greater restriction than a local company operating 
within its own borders. 

Manufacturing: Consumer nondurable goods—pharmaceuticals (foreign, $1 to 
$25). 

In addition to steps similar to MSA investment guaranty programs, our Govern- 
ment agencies such as the Federal Trade Commission should recognize that often 
it is necessary to play the game abroad under local rules and not in accordance 
with United States laws and regulations. 

Service and trade: Engineering, construction, and technical (United States, 


0 to sD). 


Restrictions on foreign licensing arrangements 

* * * referred to the prohibition of a United States company placing restric- 
tions on a foreign license. He said that any inability to put restrictions on the 
use of know-how compels a high price for the product and as things stand today 
it is impossible to place restrictions on how a licensee may use the information 
supplied to him. He said that in the old days the company used to issue exclusive 
licenses with such restrictions as seemed desirable. lor example, it was possible 
to specify that a product would be marketed only in France. This can no longer 
be done. The company’s lawyers will not permit any such restrictions to be 
written into an agreement. This attitude stems from the antitrust decision that 
said that once a product is sold, the seller can no longer control the movement 
of that product. 

Manufacturing: Producer goods—chemicals (foreign, over $25). 

Exports patent licensing in both directions but the more liberal form of two- 
Way patent interchange has been inhibited by the Department of Justice. Com- 
panies are still permitted to sell patents but any obligation to interchange on a 
tirst-look basis has been stopped. 

Manufacturing: Producer goods. 

Under present policy of the Department of Justice, a company cannot license 
on a geographical basis as to end use of products. Certain geographical limi- 
tations are barred by the Department of Justice. Any investment in manu- 
facturing in foreign countries might be used for production of articles of a similar 
nature to be shipped into the United States in direct competition with manu- 
facturers of this country In other words, the company would risk the possi- 
bility of investing abroad to put itself out of business. 

Manufacturing: Producer goods—stone, clay, glass (foreign, $1 to $25). 

We feel that as long as the Sherman Act is in force there is danger that any 
licensing contract which attempts to limit the area in which the foreign licensee 
sells may be invalidated by the United States Government under the antitrust 
laws. Recommendation: Revision of the Sherman Act in its application to 
foreign licensing. 

Manufacturing: Producer goods—metal products (foreign, 0 to $4). 

Justice considers it illegal, or an infringement of antitrust laws if we restrict 
the area of operation of a foreign company. For example, our Swedish li- 
censee and the French company build the same machinery. If we were to tell 
the Swedish licensee not to operate north of a certain line, the Justice Depart- 
ment would tell us we can’t do this. The Justice Department should not restrict 
our agreement in the operation of these foreign companies. Why must policies 
that apply here apply in foreign countries? 

Manufacturing: Producer goods—machinery. 

* * * attitude of Department of Justice toward licensing which, we feel, is 
outrageous. If you have patent in England and patent in Canada on same 
invention, those are two separate patents. A common ordinary way of doing 
business is if you are going to license a Canadian outfit, they are working the 
Empire market besides their own—so is the British firm—so you sit down with 
them to make a business deal. You tell British firm they can sell anywhere in 
the Empire where we do not have patent rights and tell the Canadian firm they 
are not to sell in Britain. They are licensed each in Canada and Britain. De- 
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irtment of Justice takes the view that something sinister has happened be- 

use we have forbidden the British firm to sell in Canada and the Canadian 
firm to sell in Britain. Nothing involving a cartel has happened. We think 
our method is just commonsense business methods, but because of Department of 
Justice thinking, we are leery of foreign investment. Foreign investment is ex- 
pensive and dangerous and isn’t worth doing under this attitude Patents have 
heen issued by some countries where no licensees have been set up. 

Manufacturing: Producer goods—chemicals (United States, $25 to $100; for- 
eign, 0 to $1). 


Restrictions on part ownership of foreign subsidiaries 

Department of Justice unwilling to let a company have stock interest in foreign 
ompanies which, in judgment of the company, is the only practical way to handle 
foreign manufacture. A stock interest permits a long-range view with a hope 
to get the money out eventually. 

Department of Commerce and Department of Justice should have meeting of 
minds for clarification of policies. Policy of Department of Justice now adverse. 
\n American firm desiring to invest in similar activity abroad with desire to 
control policies in whole or in part faces ruling by Justice Department that this 
may be combination in restraint of trade. If American firm can legally own 
stock interest, they might consider investment abroad because they would have 
some voice in operation but will Justice Department go along? 

Manufacturing: Producer goods—stone, clay, and glass (foreign, $1 to $25). 

United States taxation policies and its antitrust program are factors hindering 
expansion abroad. The antitrust policies of the United States Government 
should be clarified, if foreign investments are to expand. The point 4 program 
is aimed toward the exchange of ideas between countries, while the Justice 
Department frowns on it. 

(Another firm) was a party to a consent judgment * * * the terms of which 
required that it cease to vote its foreign shares and cease to participate in any 
way in the management of these companies * * *. 

The judgment in the antitrust suit contains several provisions which dis- 
courage any investment in manufacturing operations abroad particularly where 
foreign interests participate in the ownership of a foreign subsidiary. Various 
general legal theories developed by the Department of Justice and the courts 
inder the antitrust laws have a similar effect. These theories do not preclude, 
but certainiy tend to inhibit foreign investments. 

Manufacturing: Producer goods. 

\ntitrust laws make it difficult to maintain administrative control over foreign 
subsidiaries. 

Manufacturing: Producer goods. 

Also the decree restrictions have an effect in other ways. If, for example, 
someone from Iran asked us to invest $250,000 in a $1 million company, we will 
give that much in the form of technical assistance. Under the consent decree, 
we would be very careful. A 25-percent interest only in that firm would, under 
the decree, make it a competitor of ours. The Federal Government also says 
that if you don’t compete, you are dividing the market. If you don’t export 
there, you are liable to antitrust prosecution. 

One of the greatest impediments is the interpretation placed on the foreign 
commerce clause of the antitrust laws and the restrictions that have come in 
through the Department of Justice. It considers foreign commerce as consist- 
ing only of the import and export of physical goods. Foreign investment, it 
does not consider a part of foreign commerce. Most of the cases involving the 
foreign commerce clause hinge on this point. 

Manufacturing: Producer goods—electrical products. 

One impediment to the flow of United States investment abroad could be the 
policy of the Department of Justice of the United States Government as 
reflected in the recent Timken Roller Bearing case. Supreme Court Justice 
Jackson, dissenting in that case, said: “The philosophy of the Government, 
adopted by the Court, is that Timken’s conduct is conspiracy to restrain trade 
solely because the venture made use of subsidiaries. * * * I think a rule that 
it is restraint of trade to enter a foreign market through a separate subsidiary 
of limited scope is virtually to foreclose foreign commerce of many kinds.” 

Manufacturing: Consumer durable goods (United States, over $400; foreign, 
over $25). 

On our United States side it has come out in two court decisions in the past 
2 years. One was the Timken case. It has a lot of American companies scared 
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to death. The way of dealing with a subsidiary if it is not wholly owned is 
quite different than if it is wholly owned. If a subsidiary is wholly owned, it 
appears to be not illegal for us to direct them where they can sell the product. 
If it is partially owned, you almost have to, under the law, follow the policy of 
letting them sell wherever they choose and us wherever we choose. 

The problem arises in our industry from the fact that we use the same trade- 
marks in other countries, but don’t use the same quality of product. For 
instance, the product we sell in England is different from that we sell in this 
country. It is made for different conditions or formulated according to local 
raw material sources. We couldn’t get materials in England to make it the 
same way. It isn’t as good a product. When both the British and the United 
States companies start exporting to a third country, the product under the 
name of X can create enormous confusion in the third country. 

The only way to avoid that is to have no overlapping trademarks. Instead of 
ealling it X in England, call it something else. It need not be an impossible 
thing, but unfortunately we didn’t see that. Today we have a lot of overlapping 
names which would be very hard to get away from. We have developed a good 
will for X here and you couldn’t change it to Y overnight. 

Manufacturing: Consumer nondurable goods (United States, over $400; 
foreign, over $25). 

Need for clarification or revision of policies 

Interviewees stated that the lack of a firm United States Government policy 
relating to oil companies operating abroad is an impediment to the flow of United 
States investment abroad. They pointed to the recent action of the Attorney 
General with reference to the oil cartel and the fact that some years ago our 
Government was urging oil companies to operate in the Middle East and other 
territories as examples of this inconsistent policy. 

Extractive: Petroleum (United States, over $400; foreign, over $25). 

More favorable tax laws with respect to foreign investments, more favorable 
tariff treatment to petroleum imports, less harassment by the Department of 
Justice and the Federal Trade Commission—not immunity from antitrust laws. 

Extractive: Petroleum (United States, over $400; foreign, over $25). 

The pressure of the Department of Justice on trade associations creates an 
unpleasant atmosphere. 

Manufacturing: Producer goods. 

The policies of the Department of Justice in their approach to strengthen 
trade agreements hinders the flow of United States investments abroad. As a 
specific instance, for example, our firm is a small and young corporation which 
needs to expand and go abroad. However, for example, Japan only has three 
companies capable of handling a licensing arrangement and putting up local cap- 
ital. The D°partment of Justice says we cannot enter agreement as it would be in 
restraint of trade: The market will only support one plant in Japan and by 
entering agreement we monopolize the market and stop possible competition in 
the United States market from the product produced in Japan. Department of 
Justice will not officially say that arrangements cannot be entered into, while 
at the same time they will not say that such licensing arrangements will not be 
frowned on. In other words, we cannot get an answer from the United States 
Government. A clarification of the Department of Justice’s attitude on licensing 
arrangements is much more important than any guaranty * * *. Antitrust 
law should be clarified. 

Manufacturing: Producer goods (United States, $25 to $100; foreign, $1 
to $25). 

Possibilities of antitrust action. 

Manufacturing: Producer goods—metal products (foreign, $1 to $25). 

They mentioned that they are not in accord with the Department of Justice 
attitude toward industry such as the present * * * case, which they feel may 
have some small cause for question, but not to the extent that it is now being 
presented. They feel that policies are too broad and cover too much area. 

Manufacturing: Producer goods—metal products (United States, over $400). 

Antitrust laws should be clarified following decision in the Timken case. 
(Supreme Court went so far as to confuse understanding of law.) 

Manufacturing: Producer goods—machinery (United States, $25 to $100; 
foreign, $1 to $25). 

A more liberal interpretation of the antitrust laws by the Government would 
facilitate the promotion of foreign investments by United States business as a 
whole. 
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Manufacturing: Consumer nondurable goods (United States, $100 to $400; 
foreign, $1 to $25). 

Present United States laws on what may constitute restraint of trade and 
monopolistic practices. Perhaps more useful than change in this regard would 
be clarification. 

Service and trade: Engineering, construction, and technical. 

Effect abroad of United States actions 


Such United States Government actions, as the recent cartel investigation and 
the MSA (ECA) suits, do not encourage the participation of American oil com- 
panies in the development of foreign oil supplies. The false charges brought 
against the petroleum industry have already aroused suspicion abroad concern- 
ing our activities. 

Extractive: Petroleum (United States, over $400; foreign, over $25). 

Although perhaps not really in the classification of “policy” or “program” an 
incident we are familiar with which we feel has been an impediment to the flow 
of investment (in the oil industry) has been the present investigation and case 
against international oil companies, in which the charge has been made that 
“there is an international cartel in oil.” We know that this allegation is without 
truth and fact, and we feel that such action on the part of the United States 
Government is excellent fuel for communistic propaganda abroad. They are 
able to advance the idea that “we have known this to be true all along, and now 
that even the United States Government is charging this, it is in effect an admis- 
sion of guilt.” Certain pivotal countries (politically) succumb to this propa- 
ganda, and are hesitant to engage with potential United States investors with 
respect to the oil industry. Smaller oil industry service businesses, like our own, 
are in turn hurt since markets fail to open for our services. 

Manufacturing: Producer goods—machinery (United States $5 to $25; foreign, 
$0.25 to $1). 

No reply: It seems clear that company looks with disfavor at antitrust suit 
and MSA overcharge suit, but a statement to this effect was carefully avoided. 
These were referred to briefly in the discussion, but no criticism was offered. 

Extractive: Petroleum (United States, over $400; foreign, over $25). 

Cartel suit of United States Government against several major oil companies ; 
MSA claims against oil companies for overcharging; action by United States 
Government which gives foreign countries the impression that they do not have 
to deal equitably and reasonably with United States investors. (This serves to 
imply criticism of our failure to support more strongly British oil companies in 
Iran, and foreign investors in Bolivia and Mexico. ) 

Extractive: Petroleum (United States, over $400; foreign, over $25). 

Don’t try to apply United States laws to foreign factories. They are subject 
to local laws only. 

Manufacturing: Consumer durable goods—-tires and rubber products (United 
States, over $400; foreign, over $25). 

Company felt that a change in the general outlook of the United States Govern- 
ment would be beneficial. They cite, for instance, the harmful effects of the 
cartel suit against the American oil companies. 

Investment institution. 


The CHarrman. Thank you. 

Mr. Burns. You stated, “It is the policy of this administration 
to promote and encourage expansion of international trade and of 
American private investment abroad.” 

That is also the policy which has been enhanced by Congress in 
providing means to aid the administration in fostering that policy, is 
that right? 

Mr. Smiru. Quite correct; yes, sir. 

Mr. Burns. And from what you have stated and from this survey 
of factors limiting the United States investment abroad, one of the 
problems which businessmen encounter is what they consider to be 
the uncertainty in the antitrust field? 

Mr. Smrru. That is correct. 
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Mr. Burns. The proposal which you refer to for an advance clear- 
ance, and which you properly stated was not originated by the De- 
partment of Commerce, but has been made from time to time by 
various organizations, was proposed again yesterday before the sub- 
committee by the National Foreign Trade Council, representing many 
American business organizations doing trade abroad. 

In order to determine what type of procedure Congress should 
recommend or approve, we would like to explore with you some of 
the factors which must be taken into consideration, and to the extent 
that you are not prepared to give any final answer, we will take any- 
thing you say as a personal expression for the moment, which can 
then be formulated into Department policy, if you should be re- 
quested to do so. 

In its foreign trade activities, what type of information does the 
Department of Commerce have which would enable it to determine 
whether imports of particular United States products into a foreign 
country are in fact restricted ? 

Mr. Smiru. We have that information and can make it available 
to you rather promptly. In fact, a tabular summary of the current 
situation with regard to the control regulations of all foreign coun- 
tries applying to imports from the United States has been published 
periodically by the Department of Commerce for some years. 

We will be very glad to furnish a copy of our latest tabulation for 
the record. If more detailed information should be wanted, regard- 
ing a particular product in a particular country, we will be pleased to 
furnish that upon specific request. 

Our sources of information, if that is what you have in mind, are 
primarily the Foreign Service officers of the United States, and the 


reports which we receive from foreign governments, that is, the eco- 
nomic and statistical es which we analyze. 


I believe that the information is quite complete and adequate for 
the purposes you have in mind. 
(The information to be furnished is as follows: ) 


[Foreign Commerce Weekly, February 14, 1955] 


SUMMARY OF FoREIGN CONTROL REGULATIONS APPLYING TO ImpoRTS FROM THE 
UNITED STATES 


The following tabulation of import and exchange permits required in foreign 
countries, prepared by the Bureau of Foreign Commerce as an aid to exporters, 
has been revised as of January 1, 1955. 

These regulations apply primarily to goods of United States origin and to 
other goods payable in United States dollars. 

In many countries foreign goods may not be imported unless they are covered 
by import licenses, which must be obtained by the importer. In some cases the 
import license must be granted before the order for goods is placed. In various 
countries the importer also is required to obtain an exchange permit before pay- 
ment for the import may be made. 

United States exporters therefore are advised to make certain before shipping 
that the importer has obtained the required permit. Exporters should insist on 
being informed as to the identifying number or symbol of the document. 

More detailed information on licensing and exchange controls may be obtained 
from the field offices of the United States Department of Commerce. Publica- 
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tions covering licensing and exchange controls of individual countries also are 
vailable from the field offices at a nominal charge. 


Country 


lo-Egyptian Sudan 
ian Peninsula areas 
saudi Arabia 


Bahrein, 
Trucial 


Aden, 
Qatar, 
Oman 

Kuwait, 
ind Oman, 


men 


Muscat 
Ye- 


ntina 


im-Luxembourg 


ian Congo 


colonies, 
ified elsewhere. 


not 


ymbia 


Costa Rica 


Cuba 


Czechoslovakia 


Denmark 


Dominican Republic 


Ecuador 


ypt 


Salvador 


niopla 


Fl 
I ‘ 


Is import license necessary? 


No; but a declaration or customs per- 
mit must be obtained from border 
officials. 

Yes 


No; except 
Agreement 
Yes 


for International Wheat 
IW A) shipments 


No 


No; except for certain products subject 
to import quota. 


Yes 


Yes; for most commodities 

Yes; either a regular import license or 
a declaration license. 

Yes: combination import license and 
exchange authorization is required | 
for all imports except shipments 
valued at $100 or less, provided goods 
are not intended for resale. 

Yes; copy of permit or its number 
must be given to consul to obtain 

: legalization of documents. 
es 


Yes 
Yes 


Yes; except for Government imports 
Yes 


No; except for a few commodities 

Yes; either a general license for com- 
modities under open general license, 
or an individual license for other 
commodities. 

Yes; must be obtained prior to ship- 
ment of goods and copy must be sent 
to exporter. 

Import license takes the form of regis- 
try certificate issued without quota 
or other form of restrictions. In 
addition, certain food products and 
raw materials are subject to a prior 
import license from the Ministries of 
Agriculture and Development. 

No 


No; except for wheat and wheat flour, 
rice, tires and tubes, red and pink 
beans, potatoes, condensed milk, 
and butter. 

Sea cares 


Yes; with few exceptions 


No: except for wheat and wheat flour, 
rice, fertilizers, radio transmission 
apparatus. 


Yes; 1 copy must be presented in 
order to obtain consular legalization 
of prescribed documents. 

Yes; unlicensed imports are subject to 
confiscation. 


port license in country of origin. | 


Is exchange permit required? 


No; but permission to remit foreign 
exchange to exporters abroad must be 
obtained from the Government bank. 

Yes. 


No; except for IWA shipments. 
Yes. 


No. 


Yes; permit 
products 
filed prior 
chase order. 

No; import license 
foreign exchange 

Yes. 


No separate permit required. 


granted only for “‘listed’’ 
Application should be 
to confirmation of pur- 


carries right to 


Yes. 


No; import license authorizes purchase 
of exchange but is not a guaranty that 
exchange will be granted. 

No; exchange for imports is 
auction. 

Yes; import license generally 
release of foreign exchange 
Import license automatically 
foreign exchange. 

Yes. 

Yes; import license 
foreign exchange. 

No. 

Yes. 


sold at 


assures 


assures 


carries right to 


Yes; in form of 


license. 


notation on import 


No: registry certificate carries 
right to foreign exchange. 


the 


Yes: for imports with official exchange. 
No permit required for imports with 
free-market exchange. 

No. 


Import license automatically provides 
for allocation of necessary foreign 
exchange. 

Yes: for goods subject to license, copy 
of license with customs certification 
of importation takes place of ex- 
change license. 

No; but all applications for foreign ex- 
change require Government ap- 
proval, which is granted auto- 
matically for bona fide commercial 
transactions. 

No; import license carries the right to 
foreign exchange (Central Bank of 
Ecuador). 

Yes. 


No. 
Yes. 


Includes Bermuda, British West Indies, British East Africa, British West Africa, British Guiana, 
British Honduras, Northern Rhodesia, Southern Rhodesia, and minor colonies, protectorates, and trustee- 


Ship territories. 





Country 


Finland 


France 

French oversea 
tories, not elsewhere 
specified, except 
French Somaliland. 

French Somaliland --. 

Germany, Federal Re- 
public (including 
Western Berlin). 


| 
| 


STUDY 


OF THE ANTITRUST LAWS 





Is import license necessary? 


__...| Yes; obtainable for “essentials”’ only 
terri- | 


Rs nbchnnscutgdcens cebu taaebabeldnas 


| No 


Yes: also procurement authorization 
except for items on dollar import 
free list. 


Germany, Soviet-Occu- | Yes; the government monopolies for 


_ pied Zone. 
Greece -- 


Guatemala 


Haiti 


Hashemite Jordan King- 


dom, 
Honduras 
Hong Kong.-. 


Hungary 
Iceland 


India 


Indonesia 


Iran 


Ireland 
Israel 


Korea, Republic of. 


Fe nitctchctutwaaenediiad | 


Lebanon 
(+ Rs 


Malaya, Federation of__. 


Mexico____- 
Morocco: 
French Zone 


Spanish Zone 


Tangier (Interna- 
tional Zone). 





| Yes; 





foreign trade are the only importers. 
No; except for a few luxury items 


| No; except for wheat and wheat flour, 


strong boxes, and certain safety 
vault doors. 
and tobacco products. 


No; except for alcohol 

Yes; for dutiable, strategic, or short 
supply goods. 

Yes 

Yes; except for items on “‘special con- 
ditional free list’? and a limited 
number of staples. 


| Yes; either a general license for com- 


modities under open general license, 
or an individual license for other 
commodities. 


Yes; but only te release goods from 
customs; prospective imports must 
come within annual or supplemental 
quotas. 

Yes; goods exported before license is 
obtained are confiscated. 

hs a few products only 
CBs nx cninidios antec bina uankibaiilntads 


from Italian exchange office 
except for list A goods (mostly in- 
dustrial raw materials which require 
— bank ‘‘benestare’’). 
OR acece 


No; except for arms, ammunition, 
used clothing, pharmaceuticals, and 
rice. 

Yes; only certain items may be im- 
ported directly from hard-currency 
sources. Licenses to import non- 
sterling area goods via Hong Kong 
are issued provided certain ex- 
change regulations are observed. 


Yes; for an extensive list of articles... 


Yes; with exception of goods imported 
“sans devise,” i. @., shipments fi- 
naneed by importer with his own 
funds held abroad. 

Wee oii. teh ceed eee ae 





Is exchange permit required? 


No separate permit required: import 
license carries right to foreign « 
change. 

Do. 

Yes; import license carries right to 

foreign exchange. 


No. 
Yes: import and payments license com- 
bined on 1 document. 


Yes. 


No; but applications for foreign ex- 
change must be approved by the 
authorities who determine whether 
imports will be financed by procure- 
ment authorizations of the Foreign 
Operations Administration or by the 
dollar resources of the Bank of 
Greece. 

No. 


No. 
Yes. 


No. 
No. 


Yes. 
Yes; except for “special conditional 
free list’”’ imports. 


Yes; however, foreign exchange is 
automatically released upon pre- 
sentation of validated import license 
to exchange bank. 

No separate permit required; 
bined import _license-foreign 
change permit necessary. 

Yes. 


com- 
@x- 


Yes; permits are obtained through 
licensed dealers. 

Yes. 

Yes; import license usually carries 
right to foreign exchange. 

No separate permit required. 


Some commodities as announced by 
Japanese Government from time to 
time, require allocation certificate; 
in other cases import license carries 
right to foreign exchange. 

Application for import license must be 
accompanied by certificate from 
Bank of Korea stating that appli- 
cant has sufficient foreign exchange 
cover on deposit. 

Yes; import license carries right to 

foreign exchange. 

No. 

No. 


Yes; for direct imports. For imports 
from hard-currency areas via Hong 
Kong, no permit is necessary, but 
payment must be made in a sterling- 
area currency and shipment effected 
on a bill of lading issued in Hong 
Kong. 

N 


Yes; except for goods imported “sans 
devise.”” 


Yes; import license carries right to 
‘a foreign exchange. 
No. 





Country 


Netherlands -_- : 
Netherlands West Indies 
New Zealand. ‘ 
Nicaragua. 


Norway - 


Pakistan 


Panama 


Paraguay ail ie 
Peru . 
Philippines, Republic of 


the. 


Finalnd 
Portugal, 

Azores and Madeira. 
Portuguese Colonies. 
Rumania 
Singapore 


Spain, including 

Canary Islands. 
Spanish Colonies 
Surinam 


weden 


witzerland _ - 


yria ° ° 
aiwan (Formosa) 
hailand 


urkey 


Jnion of South Africa, 
including southwest 
Africa, Basutoland, 
Bechuanaland, and 
Swaziland. 

nited Kingdom. -- 
ruguay. 


8.8. RK... 


Venezuela 
Vietnam..... 


Yugoslavia... 


STUDY OF THE 


Is import license necessary? 


Yes_. F 
No; except for certain luxury items 
p.  - 


7k. 


No; except for tomato paste, tanned 
cattle hides, wheat flour, baby 
chicks, hatching eggs; a few items 
are, however, subject to quota re- 
strictions. 

No. 

No 

No. 


Yes_. Savietensinath pice Se 

Yes; only certain items may be im- 
ported directly from hard-currency 
sources. Licenses to import non- 
sterling area goods via Hong Kong | 
are issued provided certain exchange 
regulations are observed. 


Yes; limited largely to essential raw | 
materials. 


No; on majority of goods imported 
from United States; import license 
still required on such commodities as 
automobiles, coal, and certain agri- 
cultural products. 


| 
| No. 


Import licenses are required for certain 
agricultural products, various in- 
dustrial raw materials, and some | 
types of vehicles and machinery. 
Also, special import authorizations 
must be obtained for most animals 
and fowl, shellfish, and bees, bees- | 
wax, and honeyeombs. : 

Yes; for hard-currency imports. - 

Yes : 

Yes; except none for mining supplies 


Yes 


Yes; with exception of few specified 
goods, all imports are subject to 
license. Imports from all countries | 
of a long list of ‘‘unessential’’ items | 
are subject to special licensing 
restrictions. 

Yes; except some foodstuffs, 
materials, fertilizers, etc. 

Vetcsss baie 


raw | 


Yes; importing Government agencies 
are responsible for securing own | 
permit. | 

No; except for approximately 25 tariff | 
items. 


| No; individual import license abolished | 


July 1, 1952; since that time only | 
licensed import firms are allowed to 
carry on import operations. 
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Is exchange permit required? 


No separate permit required. 

Yes. 

No; import license 
foreign exchange. 
No; import permit authorizes purchase 

of exchange. 

No; foreign exchange is automatically 
made available in currency specified 
in import license. 

Yes; however, foreign exchange is auto- 
matically released upon presentation 
of validated import license to ex- 
change bank. 

No. 


carries right to 


Yes. 

No. 

No permit as such; exchange allocated 
to importers semiannually for each 
of 5 classes of imports. Letters of 
credit opened against allocation con- 
sidered as exchange licenses. 

Yes. 

Yes. 


Yes. 

Yes. 

Yes; for direct imports. For imports 
from hard-curreney areas via Hong 
Kong no permit is mecessary, but 
payment must be made in a sterling 
area currency and shipment effected 
on a bill of lading issued in Hong 
Kong. 

Yes; special exchange rates are fixed for 
many import products. 

Yes; import license carries right to for- 
eign exchange. 

No; import license carries right to for- 
eign exchange. 

No separate permit required. Foreign 
exchange, including dollar exchange, 
is automatically made available if 
the import license specifies payment 
in such currency, and if the license is 
registered with a foreign exchange 
bank within 2 months after issuance. 


| No. 


No. 

No; but a “certificate of payment’’ 
issued by Bank of Thailand or au- 
authorized bank or company is 
required. 

One application suffices for botn rmpeus + 
permit and exchange control pur- 
poses. 

No; import license carries right to 
foreign exchange up to amount ex- 
pressed in local currency in relevant 
import license. 


Yes; granted automatically following 
issuance of import license. 


| No; import license carries right to 


foreign exchange. 

Yes; all exchange is allocated by 
U.&. 5S. R. State Bank upon receipt 
of import license. 

No. 


Yes; import license carries right to 
foreign exchange. 

No; but Government maiutains strict 
control over foreign exchange allo- 
cations. 
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Mr. Burns. If Congress should decide to give to some administra- 
tive agency, such as the Federal Trade Commission, or any other 
agency, the authority to approve particular foreign trade or invest- 
ment transac tions, and wish to be certain in any particular instance 
that their competition would not be unduly hindered, if it granted the 
application, because of the absence of competition due to certain 
restrictions in these other countries, would the Department of Com- 
merce be in a position to furnish to such an agency data which would 
enable it to make that kind of determination ? 

Mr. Smiru. I am afraid that I will have to ask you again for that 
question. Maybe you can repeat the question so as to be sure | 
understand it. 

The CHairman. Let the reporter read it to you. 

(Question read.) 

Mr. Smiru. T e question then is whether or not there would be any 
increase or decrease In competition within the United States? 

Mr. Burns. No, I will put it another way. 

Congress has adopted as a matter of a basic policy the desire to 
maintain as much competition in trade and commerce as is possible. 
Also, it has adopted as a policy the encouragement of foreign trade 
investments. 

When a particular American businessman wishing to engage in for- 
eign trade or investment states that he is hesitant to do so because of 
the antitrust law, if an agency is given authority to make a deter- 
mination, it has to balance those two policies. Where he states that 
no competition abroad, or commerce abroad, is going to be hindered 
because of restrictions abroad, he could not import anyway, there 
ought probably to be, and probably would be desirable that some 
governmental agency be able to answer that question, so that this 
Federal Trade Commission would not have to rely either on independ- 
ent investigation or simply the statement of the applicant. 

Mr. Smiru. Yes, I think that we could evaluate a situation of that 
kind and provide factual judgment as to the merits of the case from 
the standpoint of trade, rather than from the legal standpoint. 

Mr. Burns. You have not taken any position in your statement to- 
day with respect to the desirability of legislation providing for admin- 
istrative clearance. You refer to the Attorney Generals’ Committee's 
recommendation that no procedure be adopted. 

As I recall, the Attorney General’s Committee’s report did not 
specifically discuss the Federal Trade Commission as a clearance 
agency, but discussed the Department of Justice. 

“From the experience that you have had with businessmen, and 
in your own effort to carry out the policy of encouraging foreign 
trade, do you believe that an agency, such as the Federal Trade Com- 
mission, might be an appropriate one to consider the kind of evidence 
which could be gathered together to make the determination ? 

Mr. Smirn. Yes, I would think so. 

The Crarrman. It has been proposed by numerous witnesses here 
that a division in the Federal Trade Commission be set up for foreign 
trade. 

As I interpret what they said, they meant by that, that this agency 
would be one that an American company or individual, desiring to 
enter into a contract with another firm or individual abroad, could 
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submit the type of agreement he is going to enter inte and the way 
he is going to operate, and if then they felt it was not an illegal act, 
they could grant him, shall we say, sanctuary from prosecution by 
approving it. 

That is your idea of what could be done? 

Mr. Smiru. Yes, I think that would be very helpful. 

The CuarrmMan. Then, of course, as long as he operated in accord- 
ince with the stated purpose and in that manner, if that should be 
done, of course, he should not be prosecuted. 

Mr. Smiru. I think that would be an important step in clearing the 
atmosphere which is necessary, particularly as I said in the case of 
small business firms. We are doing everything we can to interest 
them, to keep them informed about opportunities abroad. 

The risks obviously are greater in entering into a foreign field. 
And if you add to those risks the uncertainties of the law, that becomes 
quite an obstacle psychologically, if you will. 

The larger companies, while they face these same legal problems, 
employ regular legal talent which can steer them through the maze. 
[f they find that the way is not too clear, they are not necessarily 
blocked to the same degree as the small company, because they can 
afford to make investments which are, you might call, the creation of 
wholly owned subsidiaries, which more or less put them out of the 
reach of the antitrust law. 

The CuatrMan. I just happened to think of one example. Phillips 
makes an electric shaver. I believe they manufacture it in England. 
It has a little terminal that will take any current, either a. c. or d. ¢., 
from 110 volts up to 550 volts. And the shaver still works perfectly 
at those various voltages. 

An American company simply cannot compete with that type of 
shaver on the Continent, because you do have varying voltages and 
you have both a. c. and d. ec. currents. 

It might be advantageous for some company possibly to work out a 
working arrangement with them. 

Mr. Smrru. There is no doubt that there are unlimited opportunities 
for the exchange of know-how. The interest has been aroused. And 
when that has happened, the appetite is certainly sharpened. And 
yet there are certain, sometimes, intangible impediments which seem 
to be holding us back. That is what we are concerned about. 

The CuarrMan. That was an illustration of technical know-how that 
might be advantageous. 

Mr. Smiru. Yes, that is right. 

Mr. Burns. You stated that the Attorney General’s Committee’s 
report should help to clear up much of the present uncertainty with 
respect to permissible methods of undertaking private foreign invest- 
ments. Is there any evidence in your operations that this report has 
had the effect of clearing up uncertainties in the minds of businessmen 
and their advisers as to their business operations abroad ? 

Mr. Smirn. No, we have, to my knowledge, no direct contacts with 
business which would indicate that they are satisfied, nor have we any 
contacts to indicate the reverse. I think it is a little too soon to get 
the full effect of it, particularly since, as I say, the average business- 
man does not follow the antitrust law. I doubt if many of them have 
read this report. I mean the small-business man with whom we are 
primarily concerned. 
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Mr. Burns. If this body of experts has come to some conclusions 
which appear to eliminate uncertainty in the application of the anti- 
trust laws in any areas, would it be desirable that Congress consider 
adopting such recommendations by legislation, rather than to await 
the possibility of the courts or the Federal Trade Commission adopt- 
ing these recommendations? 

Mr. Smiru. My feeling there is that legislation would help to clear 
the atmosphere. 

Mr. Burns. That is all I have, Mr. Chairman. 

The Cuatrman. If you have nothing further then, Mr. Smith, we 
thank you very much. 

Mr. Smrru. Thank you very much, Senator Kilgore. 

I have something here that I think was referred to yesterday. | 
think someone suggested that perhaps the Commerce Department 
could give you some information with respect to the importance of 
imports and exports in relation to the total gross national product. 

Mr. Burns. Yes. 

Mr. Smiru. If you wish, I can give you those figures. 

Mr. Burns. Could that be inserted in the record, or do you wish 
to just read them—which would be preferable? 

Mr. Smirn. Either way. It is only one line. 

Mr. Burns. Suppose you read it into the record. 

Mr. Smiru. In relation to gross national product of the United 
States for the year 1954, merchandise exports came to 4.2 percent, and 
imports to 2.9 percent. 

Obviously, these do not balance, because they only relate to mer- 
chandise. The balancing figures are derived from what we call 
invisible imports and exports, services, et cetera. 

If you would like, I can also give you the actual total dollar figure. 

The Cuarrman, I wish that you would do that. 

Mr. Smirx. The total exports last year, including reexports, were 
valued at $15,077,000,000, and the imports at $10,207,000,000. 

The Cuatrman. Thank you. 

Mr. Smrrn. Thank you. 

The Cuarrman. One interesting factor, Mr. Smith; the Cuban im- 
ports from the United States are more than double their exports to 
to the United States. 

Mr. Smiru. That is a matter of some concern to them. 

The Cuarrman. It is. The Ambassador expressed concern to me 
about it. I would say that 5 years ago if you would get out on the 
farms and ranches, you saw nothing but American tractors, Ameri- 
can automobiles, all of that. This year I made a short tour. I dis- 
covered a number of German tractors and German automobiles had 
crept into the picture, as well as some French equipment. France 
was bidding vigorously on some diesel locomotives for their rail- 
road lines. 

Mr. Smriru. Of course, there are very few countries with which you 
might say we have balanced trade. We hope, as trade becomes more 
liberalized, that the overall balance will be effected in the classic 
way that it was done before the World War I, by multilateral set- 
tlement. 

The Cuatrman. He explained that to me by saying that the Euro- 
pean countries furnished a market for raw sugar, farm products, 
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and meats. Thereby they could get these soft currencies with which 
to buy these articles abroad and they could just not get enough hard 
dollars to use here. They would rather buy American products, but 
they just could not. They were out of balance. 

Mr. Smrru. That is where the problem of the convertibility of these 
soft currencies comes in. 

Thank you very much. 

The CHarrMaAn. Our next witness will be Mr. Edward B. Hall, 
Director of Office of Trade, Investment, and Monetary Affairs, Inter- 
national Cooperation Administration. 

You can either put your statement in the record or summarize it and 
comment on it, or you can read it, at your pleasure. 


STATEMENT OF EDWARD B. HALL, DIRECTOR, OFFICE OF TRADE, 
INVESTMENT, AND MONETARY AFFAIRS, INTERNATIONAL 
COOPERATION ADMINISTRATION, ACCOMPANIED BY THOMAS P. 
DOUGHTY, GUARANTY OFFICER, INVESTMENT GUARANTIES 
DIVISION 


Mr. Hatz. Mr. Chairman, I think the principal contribution that 
we can make is to give some specific examples from our experience in 
administering the guaranty program. 

The investment-guaranty program is a means authorized by Con- 
gress to encourage ‘and fac ‘ilitate United States private investment to 
be made abroad by providing insurance protection for such investment 
against the risks of inconvertibility into dollars of local currency 
receipts and loss through expropriation or confiscation by action of 
the government of a foreign nation. 

Those are the two types of insurance that we are authorized to issue 
and which are administered in my office. 

The President’s authority for making guaranties under this pro- 
cram is exercised for him by the Direc tor of the International Coop- 
eration Administraton. The administration of the program within 
ICA is a function of the Office of Trade, Investment, and Monetary 
Affairs. 

The guaranty program was first authorized by the Economic Coop- 
el a Act of 1948, as amended, and is presently authorized by section 

3 (b) (4) of the Mutual Security Act of 1954, as amended. 

Proietti | is available for new investments by United States citi- 
zens or corporations, substantially beneficially owned by United States 
citizens in projects in any foreign country with which the United 
States has agreed to institute the guaranty program, and provided 
such projects are approved by the Director of ICA as furthering any 
of the purposes of the Mutual Security Act, and are also approved by 
the foreign nation concerned. 

This insurance is available, incidentally, only for new investments. 

New investments eligible for guaranty by ICA may be in the form 
of cash, materials, and equipment, or patents, processes, techniques, 
and related services. The latter—patents, processes, and so forth— 
were authorized to be protected by guaranty by the Economic Coop- 
eration Act of 1950. Since then, when that type became available, 
about half the applications for guaranty have concerned the furnish- 


67272— 





1826 STUDY OF THE ANTITRUST LAWS 


ing of patents, processes, and related services in exchange either for 
royalty payments or for an equity in the enterprise. 

A small number of applications for guaranty of investments of cash 
or goods have also embodied in the plans agreements for the furnish- 
ing of patents and processes, for royalty payments, although a guar- 
anty was not requested for protection of the royalty. The contribution 
of American private technical and managerial skills to foreign enter- 
prise may be viewed as one of the best means for promoting produc- 
tivity abroad. 

The Mutual Security Act, section 413 (a), declares it to be the policy 
of the United States 
to encourage the efforts of other free nations to increase the flow of inter- 
national trade, to foster private initiative and competition, to discourage monop- 
olistic practices * * *. 

Accordingly, the bilateral agreements between the United States 
and foreign countries—I do not refer to the agreements with respect 
to the guaranty programs, but the agreements with respect to the 
other—rel: ating to aid programs, contain appropriate provisions de- 
signed to provide a basis for diplomatic efforts to enlist the cooperation 
of these countries in eliminating what may be called restrictive 
business trade practices. 

In certain instances guaranty applications have involved invest- 
ment agreements which contained restrictive business trade practices. 
Some examples of such agreements and the disposition of the guaranty 
applications follow: 

(1) A United States company proposed to enter into a licensing 
agreement with a firm in X country under which the latter firm would 
be granted, in exchange for payments of royalty, present and future 
patented and unpatented technology for the manufacture and sale 
of footwear. The license was for X country only and provision was 
made for obtaining the written consent of the United States company 
for any exports from X country to other countries. 

At the time the application for a guaranty covering this agreement 
was under consideration, it was the procedure for ICA to submit such 
agreements for review to the business practices and technology staff 
of the Department of State. 

They advised that the agreement was inconsistent with United 
States foreign economic policy because the limitation on sales outside 
of X country exceeded the patent protection of the United States 
company. The suggestion was made by the Department of State 
that an attempt be made to persuade the licensor to modify the agree- 
ment before issuing a guaranty. 

Such an effort was made, but the licensor was unwilling to modify 
the agreement on grounds that similar terms were contained in exist- 
ing, unguaranteed agreements and that the suggested modification 
would result in an exception of the X country licensee and permit 
the incursion upon territories of other licensees who had thus far been 
protected. The company allowed its guaranty application to lapse. 

(2) A United States company proposed to enter into a licensing 
agreement with a firm in Y country under which the letter would, in 
exchange for payments of royalty, be given technical assistance and 
the right to make, use, and sell the United States company’s heating 
units. These units were protected by patents in the United States 
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and a patent application covering them had been filed in Y country. 
[he agreement limited the sales of the licensee to Y country, except 
where sales of original and replacement parts were sold in another 
country for appliances manufactured in Y country. 

Both ICA and the business practices and technology staff of the 
Department of State felt that the terms of the agreement restricted 
not only sales by the licensee in other countries, where the United 
States company had patents, but also sales in countries where the units 
were not covered by patents, thus having the effect of dividing markets 
between the two companies as well as extending the monopoly powers 
which the United States company had received under its patents be- 
yond the scope of the patent grants themselves. 

ICA counsel informed counsel for the United States company of the 
objections to the agreement and inquired whether the United States 
company would be willing to amend the agreement to permit the li- 
censee to export units manufactured under the license to countries 
where no applicable patent was held by the licensor. 

After discussing the matter with the licensor, the latter’s counsel 
replied to ICA that the United States company considered the amend- 
ment undesirable in that it might interfere seriously with licensing 
arrangements in other territories. The counsel for the United States 
company also explained that in at least one case involving an existing 
licensing agreement, the licensee’s minimum royalty ‘commitment 
would be entirely avoided if the heating units were sold within the 
licensed territory by another licensee. 

The United States company was subsequently informed by ICA 
that, unless the agreememt were modified, it would not provide an ac- 
ceptable basis for guaranty. The United States company replied that 
in view of its established policy it did not feel that the modifications to 
the agreement could be made, and added that, rather than delay the 
matter further by continued correspondence, it had signed the agree- 
ment and assumed that its application was void. 

The company added that inasmuch as future licensing agreements. 
some of which were under negotiation, were likely to contain the same 
features to which ICA and the Department of State has objected, it 
was doubtful if further guaranty application would be filed. 

(3) A United States manufacturer of pharmaceutical and drug 
products proposed to establish a basis for close scientific, technical, 
and manufacturing collaboration with a firm in Z country. In addi- 
tion to an investment of cash to obtain a minority stock interest in 
the foreign concern, the United States company proposed to enter 
into agr eements with the company in Z country under which, in ex- 
change for payments of royalty, the latter w ould be granted licenses 
and furnished scientic and technical information and assistance by 
the United States company for the manufacture and sale of its 
products. 

While the guaranty application was for protection of the cash in- 
vestment only, ICA felt that the details of the overall plan for collab- 
oration should be reviewed. The investor was asked to furnish a 
copy of the agreement proposed for the manufacture and sale of a 
major product. The draft was found by the Department of State 
and ICA to contain restrictive trade features in that it limited the 
sales of the licensed product to Z country or to the United States 
company. 
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The applicant was advised of the objectionable features and in- 
formed that unless they were removed they could result in the applica- 
tion for guaranty of the cash investment being disapproved. The 
United States company subsequently submitted a draft agreement to 
ICA in which the restrictive trade features had been deleted. A 
guaranty contract was issued to cover the cash investment. 

The above examples have been selected, not for the variety of re- 
strictive business trade practices involved, but to illustrate the method 
that has been used by ICA in reviewing guaranty applications with 
reference to restrictive business trade practices and the type of ex- 
perience ICA has had in this respect. The above examples indicate 
that some potential investors have withdrawn their guaranty applica- 
tions rather than delete restrictive business trade practices provisions 
from their proposed licensing agreements. 

[ should like to interject, in some instances where applications have 
been withdrawn, we do not know whether or not the company went 
ahead and did the business, because we have no way of knowing. 

The CrarrmMan. But they did business without the guaranty, if 
they did? 

Mr. Hauuz. That is right. 

ICA with approval of the Department of Justice has recently 
adopted the policy of including in all guaranty contracts a disclaimer 
provision to the effect that the approval’ofthe Direetor of the Inter- 
national Cooperation Administration of the particular investment for 
guaranty purposes 
* * * is not to be consttued as an acknowledgment of the legality of the agree- 
ments constituting or relating to this investment, or of any acts in pursuance 
thereof, under the laws, including the antitrust laws, of the United States or of 
the project country. 

The Cuarrman. Suppose A company, an American company, goes 
ahead and gets a guaranty, and then goes ahead and engages in re- 
strictive practices. Does that disclaimer protect them on their guar- 
anty when they have violated the law, if they have? 

Mr. Hat. I think that is a lawyer’s question, Senator. Offhand, 
from my knowledge of it, I would think not. 

The CuatrmMan. I agree with you. The mere disclaimer of any 
approval would not protect us even if the loss grew out of restrictive 
practices. 

Mr. Hau. You state it would not protect us? 

The Cuarrman. I doubt if it would protect us against the guar- 
anty. 

Mr. Hau. I do not think that was the intent. I think it was 
simply to make it perfectly clear to the applicant that we were not 
passing on the legality of any of these agreements, and that the issu- 
ance of the guaranty ‘did not give in any way our Government’s ap- 
proval to all ‘phases of the transaction. 

Mr. Burns. In administering the program, does your agency en- 
deavor to consider the effect on the domestic commerce of the restric- 
tions, that is, the possible restrictions in agreements, or solely the 
effect on the foreign commerce in the area in which the agreement 
would operate ¢ 
Mr. Hank. Do we give consideration to the effect on United States 
yusiness ¢ 
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Mr. Burns. — 

Mr. Hau. No. 

Mr. Burns. So that you are dealing with what you consider—when 
vou consider these restrictive practices—you are determining whether 
they are restrictions of our foreign trade? 

Mr. Hat. Whether they are restrictive in such a way as to be 
inconsistent with the stated policy of the Government to reduce mo- 
nopolistic practices generally. 

Mr. Burns. And do you consult with the Department of Commerce 
with respect to either the business desirability of the transaction, for 
which an application is made, or the restrictive nature of any provi- 
sions of the proposed agreement ? 

Mr. Haun. My colleague, Mr. Doughty, has been with the program 
longer than I have. Have we ever consulted with the Department of 
Commerce on questions of that kind ? 

Mr. Doucury. I am sure that is not a general practice. There may 
be an isolated case. 

Mr. Hau. In general, the answer is “No.” 

Mr. Burns. There is undoubtedly a distinction between the scope 
of the activities of the Department of Commerce, since it encourages 
foreign trade, regardless of whether the applicant wishes a guaranty 
or not. 

Mr. Haru. Yes. 

Mr. Burns. Your Department is only concerned when the American 
businessman wants some help in the nature of the guaranty in order 
to engage in foreign trade. 

Mr. Haue. Quite so. He wants some protection. And the cri- 
terion laid down in the law is that we are expected to issue that guar- 
anty if all of the formalities are complied with, with the other gov- 
ernment, et cetera. 

If the Director of our agency finds that it serves to promote any of 
the purposes of the Mutual Security Act. 

Mr. Burns. To the limited extent that you are concerned with 
guaranties, you do follow the same policies that the Department of 
Commerce does in granting applications, where possible, where it will 
encourage foreign trade and foreign investment ? 

Mr. Hau. Yes. 

Mr. Burns. And do you examine therefor into the economic desir- 
ability from the standpoint of the foreign trade of the particular 
transaction for which the application is made? 

Mr. Hau. Yes, we give considerable consideration to that. One of 
the stated purposes of ‘the act is to assist in the economic development 
of other friendly countries. 

Accordingly, we would not issue a guaranty, for example, to some 
fellow who wanted to set up a gi ambling house, or some other activity 
that obviously would not be a worthwhile contribution to the ec onomy 
of the other country. 

The Cuarrman. In other words, it is an extension, really, on the 
original ECA policy; is it not? 

Mr. Haun. Y es, In a measure. 

The CHarrman. Except it offers an encouragement to private 
capital. 

Mr. Haun. Quite. 
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The Crarrman. Do the same thing that we did with public capita’ 
under the ECA program. 

Mr. Haut. That is the philosophy, as I understand it, Mr. Chair 
man. 

The CrarrMan. In order to encourage that, we guarantee their in 
vestment ¢ 

Mr. Hauy. Guarantee them against these two particular risks 
noncommercial risks. 

Mr. Burns. Aside from determining the desirability of the risk a 
a source of insurable risk, do you consult with either the Department 
of Commerce or the Department of State as to the economic desira 
bility of the particular transaction in furtherance of the foreign-trade 
policy, or do you just rely on your own judgment in making that / 

Mr. Ha. I think we have relied primarily on our own judeme nt, 
coupled with the judgment of our missions abroad in these countrie 

You see, because the requirement of the law is that each one of thes 
projects to be guaranteed has to be approved by the other country, wi 
always send full information on these applications to our missions in 
the country to which the application applies. 

The Crarrman. Then do they make a commercial study of that to 
see whether it is needed commercially in that country ? 

Mr. Hay. I would say, rather, sir, that they make an economic 
study, yes. They give real attention to it from that point of view. 

Mr. Burns. Would you say, then, that there is at least a limited 
finding by the government of the country in which this transaction or 
investment is to be made, that it does serve an economic purpose / 

Mr. Hatz. I think in most cases there is such a finding. We, of 
course, do not require them to say that they find that it is for the 
benefit of their country. We require them to approve the project. 
But our own people give very careful consideration to the question as 
to whether this is something that will aid in the development of that 
country, or assist them in improving their balance of payments situa- 
tion—will be beneficial—and thus comply with the requirement that 
it will promote some of the purposes of the Mutual Security Act. 

Mr. Burns. Then there would be an actual determination, insofar 
as you are able to make it, of the desirability of the transaction from 
the standpoint of foreign economic policy ? 

Mr. Hau. Right. 

Mr. Burns. Then you have to consider, since the act requires you 
to do so, whether there was anything in the transaction which ap- 
peared to conflict with the antitrust policy. 

Mr. Hai. Well, I do not know that the law requires us to do that, 
sir. 

The law does contain a paragraph which was quoted that one of the 
purposes of the Mutual Security Act is to discourage monopolistic 
practices in other countries. Obviously, at times there is a conflict 
here. 

One of the purposes of the act being to promote an increased flow 
of investment and to promote the development of that country. And 
the other, to discourage monopolistic practices. 

Now it is perfectly “possible that a piece of business would be really 
beneficial to the country and at the same time was being done in such 
a way as to be open to criticism. 
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I would say in general as balancing our views between those two 
points, we have given more weight to the economic development phase 
of it. It is more tangible. 

Mr. Burns. You say you have adopted a procedure of submitting 
these procedures to the business practices and technology statf of the 
Department of State. Is that principally to determine ‘whether there 
are any restrictive provisions in the agreement which might conflict 
with the antitrust policy ¢ 

Mr. Hau. Yes. 

Mr. Burns. And have you any policy of consulting the Department 
of Justice to determine whether hee might be any provisions which 
appear to be contrary to antitrust policy / ( 

Mr. Hau. I would say in general we have not. It has not seemed 
to us appropriate to furnish the information regarding companies 
that come to us in this way to the Department of Justice. 

Mr. Burns. In giving examples of particular transactions, are 
these examples of restrictive practices ones where either your agency 
or the Department of State had no doubt in its own mind that these 
practices were contrary to antitrust policy, or would they involve the 
area where there was uncertainty as to whether they conflicted with 
antitrust policy ¢ 

Mr. Haru. I would say—do you agree with me—that in many cases 
there was uncertainty as to whether they violated the antitrust laws, 
but a considerable conviction that they, at least, were restrictive to a 
degree that they ought not to be encouraged under the general man- 
date to discourage monopolistic practices. 

Mr. Doveury. Yes. 

Mr. Burns. In these instance that you have given us today, it ap- 
peared that on the basis of the study of your own agency and of the 
Department of State you concluded that these particular provisions 
were restrictive and would not approve the application ¢ 

Mr. Harz. Should be discouraged ; yes. 

Mr. Burns. Have there been other applications where your agency 
and the State Department were ready to approve the ¢ applic ation, but 
the company itself, in checking with the Antitrust Divi ision, or upon 
the advice of counsel, felt that ‘there was such uncert: uinty in the anti- 
trust laws, they nevertheless would not take the risk of making the 
investment ? 

Mr. Hatxi. Do you know of any such cases? 

Mr. Doucury. No. 

Mr. Hatz. Mr. Doughty has been with the program much longer 
than I. 

Mr. Dovenry. I think I understand Mr. Burns’ question. There 
has been at least one case in which, by an agreement with the investor 
and ICA counsel, the matter was discussed by ICA and the investor 
with attorneys in the Department of Justice. We indicated to the 
company the opinion as given to us by the Department of Justice, and 
the company did not pursue the application, but I do not think we have 
had any cases the other way around. 

In other words, where the company felt that from the opinions it 
was able to get from the Department of Justice, it was justified in 
withdrawing the application. 

Mr. Haun. If I understood your question, you would like to pin 
down, if you could, a specific case or two, w here the fear of an uncer- 
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tainty with respect to antitrust laws actually prevented a foreign 
investment, to our knowledge ? 

Mr. Burns. Yes. 

Mr. Hatt. I have been looking for one, because I would like to fur- 
nish it. We do not have it. 

The Cratrman. Let me ask a question at that point which was 
brought to mind by Mr. Burns’ questions on consulting with the De- 
partment of Justice. I am thinking of a possibility like this, that an 
investment be guaranteed, and in the meantime the Department of 
Justice proceeds against the company for violation of the antitrust 
statute, and finds them in violation—they are found in violation by 
the courts—which might also cause that loss that was anticipated and 
guaranteed. How badly could that affect us? I am wondering if it 
would not be advisable to discuss that matter with the Antitrust 
Division. 

Mr. Haut. I think it would be appropriate to do so, sir. Of course, 
you appreciate that we do not guarantee the safety of the investment. 
And we do not guarantee any loss concerning the investment unless 
(a) it results from their having local currency which they cannot 
convert; (b) from the expropriation of property by the foreign gov- 
ernment. 

And it seems to me a loss that arose as a result, let us say, of the 
Department of Justice putting them out of business, is not one that 
we would have insured. 

The Cuatrman. That was brought to my mind because, after the 
war, there was a very strong effort to rehabilitate German industry, 
and bonds were sold in this. country through the banks, and in fact 
some of the banks crashed because of those bonds. 

Mr. Hatt. I am very familiar with that. 

The Cuarrman. And then, due to the Hitler government, the bond- 
holders lost their savings. 

Mr. Hat. Yes. 

The Cuarrman. That, of course, is guaranteed against by this policy 
if they get the guaranty. 

Mr. Flan. Yes. 

The Cuaran. In case, say, you have a revolution in one country 
and the whole government is overthrown, they seize all the plants. 

Mr. Hatt. Quite. That would be covered by the expropriation in- 
surance, sir. 

Mr. Burns. In the Attorney General’s Committee’s report, there is 
a quotation which appears to be from the Foreign Operations Admin- 
istration. I understand that is the name formerly applied to the 
International Cooperation Administration. That is the same agency, 
is it not? 

Mr. Hatt. I think, to express it a little bit more accurately, the 
ICA is a semiautonomous unit in the State Department, which suc- 
ceeded to the functions of the Foreign Operations Administration. 

Mr. Burns. In this report the following statement is made: 

It is apparent from a review of these agreements that it is the prevailing 
practice, particularly among concerns with relatively little fcreign investment 
experience, to confine the license to production and sales in certain countries and 
parts of the world. In attempting to modify such provisions to accord with our 
understanding of the antitrust laws, we are constantly up against the question 


of whether there is any satisfactory basis for an American company to furnish 
technical assistance and information to a foreign concern without exposing itself 
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or other licensees to the risk of loss of their established markets, either at home 
or abroad. It is quite apparent that if the answer is flatly negative, there is 
a very limited opportunity to increase the flow of technology to foreign countries 
through private channels. It is equally apparent that if the application of the 
antitrust laws is uncertain, many of the smaller American businesses which 
have recently become interested in foreign markets through the medium of 
licensing will not undertake the complications and attendant expense of ex- 
ploring prospective licensing arrangements in the face of the possibility of anti- 
trust litigation, or even of United States Government disapproval. 

Can you tell us from the experience of your agency what type of 
transactions have come before you, which caused that comment to be 
made ¢ 

We have two separate problems. One is: If there is uncertainty as 
to the law, it may well be that the agency should be authorized to give 
an opinion, to say whether the law approves it or disapproves it. 

There is also a second area which requires considerable serious con- 
sideration. There may be concern that the particular practice does 
violate the antitrust laws, and yet it would be very beneficial to our 
foreign economic policy if it were permitted. 

Mr. Hau. That is clearly true. 

Mr. Burns. We have to determine whether in such an instance some 
agency should be given the authority to weigh these conflicting policies, 
not whether there is uncertainty, but assume there is no uncertainty, 
but still the two conflicting policies, so as to determine whether one 
sufficiently outweighs the other, so that it should be given the approval 
by the Government. We have ex: unples of that in the Defense Pro- 
duction Act where there is authority in the national interest to 
grant limited exemptions in certain instances, and the question is 
whether there is sufficient evidence of problems in the foreign-trade 
area so that Congress should give serious consideration to providing 
machinery of that type in that area. 

Your organization should have had many cases come before it simi- 
lar to those, perhaps to a limited extent, that the Department of Com- 
merce found in this survey of business operations. 

Mr. Hau. In my experience I cannot recall any specific cases that 
cover the point as you would like to have it covered. 

I may say I have here seven additinal examples of guaranty appli- 
cations where questions arose in connection with antitrust violations 
or restrictive practices, which I will be happy to give you if you would 
like to have them. 

Mr. Burns. Would any of them illustrate instances where your 
agency or the Department of Commerce or State felt that it would be 
in the interest of foreign policy if this transaction were approved but 
nevertheless there was a conflict with antitrust laws or an uncertainty, 
and you couldn’t resolve that ? 

Mr. Hatu. I think I understand the question. I don’t believe in 
any case have we ever felt, where we have tried to get them to modify 
the agreements or they have withdrawn their application for guar- 
anties, strongly enough that this was a vitally strong investment to 
make, which could only be made by waiving our antitrust policy, to 
think about being able to make such a determination. 


| Mr. Burns. In this Attorney General’s report the statement is made 
that: 


The Foreign Operations Administration suggested on the basis of their experi- 
ence “there is need for some procedure whereby prospective investors abroad may 
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be advised on the determination under all relevant Government policies that 
their plans are either approved or disapproved.” 


Mr. Haxx. That would certainly be very helpful and desirable. 

Mr. Burns. What we are looking for is some concrete instances to 
illustrate it, so as to indicate that such a type of legislation should 
be seriously considered. 

Mr. Hau. I have three examples here where, because of questions 
raised of this character, the guaranty applications were withdrawn or 
allowed to lapse, which is the same thing, and they were investments 
of substantial character in amounts. 

Here is one. Would you like to have me give it to you? 

Mr. Burns. Why don’t you illustrate one, and perhaps we can put 
the others in the record, if they are in a form to submit them for the 
record? 


Mr. Hatz. Yes. [ Reading:] 


Project.—This involved an overall arrangement between a United States com- 
pany and a company in foreign country X for the manufacture and sale of the 
company’s earth-moving equipment. The essentials of the arrangement were 
that an agreement would be entered into between the two companies under 
which United States company, in return for payment of fees based on the invoice 
price of goods produced as well as profits, the United States company would 
provide the X country firm with drawings, designs, manufacturing and material 
specifications, technical information, and other necessary data for the manu- 
facture of two models of the United States company’s excavators, and spare 
and component parts for those models as well as parts for excavators of the 
United States company not manufactured by the X country firm. Sales of equip- 
ment manufactured under the agreement were to be controlled by the United 
States company. The latter was also to have the right to purchase for its own 
account from the firm in X country the two models as well as spare and com- 
ponent parts at cost plus a fixed percentage. Under the agreement the foreign 
firm was to establish a separate department for the manufacture of the United 
States company’s products and was to produce the products in sufficient quan- 
tities to meet the demand in numerous foreign territories. The two companies, 
pursuant to a formula stated in the agreement, were to divide equally the profits 
obtained from the sale of the products, provision was also made for exchanging 
information (licensing back) between the parties on improvements, modifications, 
inventions, or design with respect to the products covered by the agreement. 

Problem.—After study of the agreement by ICA counsel and representatives 
of the State Department, the United States company was informed that it 
appeared that there were provisions which effecively restricted the sales of the 
X country firm. At the request of ICA, after agreement with the United States 
company’s counsel, a meeting was arranged between representatives of the Depart- 
ment of Justice, the United States inventor’s counsel and ICA counsel. As a 
result of Justice’s review of the agreement, that Department informed ICA 
that there appeared to be restrictive provisions in the arrangement, which in the 
light of decisions in cited cases brought by the Uinted States Government against 
other United States companies might be either possible or per se violations of 
the United States antitrust laws. Justice concluded in its written statement 
to ICA that “for the reasons above set out, we consider that the contract [agree- 
ment] in its present form is objectionable from an antitrust standpoint. 

Disposition.—The conclusions of the Justice Department were communicated 
by ICA to the United States company, and that company’s counsel was informed 
that ICA counsel could not recommend the guaranty application for approval 
unless some modifications were made in the licensing agreement. The investor 
did not choose to make any modifications or to adduce further arguments as to 
why modifications should not be made. The application was formally withdrawn 
by the United States company. 


We don’t know whether they went ahead with the investment or not. 

What was the amount of that? It was fairly substantial. 

In the neighborhood of $3 million in earth- moving machinery, which 
in the country involved was a pretty desirable contribution to their 
economy. 
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The Carman. Would you want to put those cases in the record? 

Mr. Hatt. Yes. 

The Cuarrman. I think there is nothing in there that identifies 
inybody. 

Mr. Hatt. No, sir. There are no names. 

The CuarrMan. So there will be no international consequences. 

Mr. Hatt. I think these are in satisfactory form. Do you see any 
objection to putting them in the record / 

Mr. Doventy. No. 

Mr. Hatu. There were 6 others, 7 in all. 

(The documented cases referred to are as follows :) 


CASE 1—PROBLEM ADJUSTED, GUARANTY ISSUED 


Project—Two projects in separate foreign countries, X and Y, were involved. 
The essential details are that a United States company proposed to invest cash 
and/or materials and equipment to acquire shares of the capital stock of com- 
panies in these countries and to enter into similar agreements with each of these 
companies under which they would be granted, in exchange for payments of 
royalty based upon sales, a license and technical assistance for the manufacture 
and sale of the United States company’s materials-handling equipment. Guar- 
anty was requested for protection of receipts from the equity investment as well 
as for the royalties. 

Problem.—The State Department staff concerned raised two points which it 
believed could present problems of restrictive business trade practices, viz, the 
restrictive tendency of the provision whereby the licensor was to receive royal- 
ties on all materials-handling equipment sold by the licensees during the term of 
the agreement, and the failure of the agreements to give the licensees the right 
to export to all countries other than the United States, Canada, and Mexico. 
State felt that the requirement that the licensees pay royalties on all materials- 
handling equipment might tend to discourage them from developing and manu- 
facturing products on their own behalf. 

Disposition.—The State Department’s conclusions were that the agreements 
“appear to need some clarification.”” ICA counsel conceded that while it would 
be desirable to limit the payment of royalties to the sales of equipment the 
manufacture of which involved the use of the licensed technology, the United 
States company had pointed out that it could be so difficult to trace the source 
of the technology that its right to royalties might be hard to establish in court, 
and, hence, that company was unwilling to accede on the point. ICA counsel 
recognized the real problem for the United States company and did not think 
the refusal of the United States company to accede justified denial of the 
guaranty application. 

On the second point (i. e., the absence of affirmative indications in the agree- 
ments that the licensees could sell in all countries except the United States, 
Canada, and Mexico), ICA counsel was of the opinion that the lack of affirmative 
permission to sell in certain areas was not restrictive. 

A guaranty contract was issued covering the equity investment in the firm in 
X country as well as the payments of royalty by that firm. For reasons entirely 
unrelated to the provisions in the licensing agreement, the United States com- 
pany withdrew its application for guaranty of its investment in Y country, but 
did make its investment in that country. 


CASE 2—PROBLEM ADJUSTED, GUARANTY ISSUED 


Project—This involved an agreement by a United States company under 
which a firm in foreign country X was, in return for payments of royalty on sales, 
granted a license and technical information and assistance for the manufacture 
and sale of the licensor’s bakery products. 

Problem.—As a result of its review of the proposed agreement the Business 
Practices and Technology Staff of the State Department feit that clarification 
was needed on the points that the licensee: (1) Must use the formulas disclosed 
to it “without variation” except as otherwise approved by the licensor, and (2) 
could not sell the subject products in the licensed territory under any other trade- 
marks or trade names except those licensed by the United States company, with- 
out the written consent of the latter. State added that while it was not clear, 
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if it were the intention of these provisions of the agreement to prohibit the 
licensee from making and selling, under its own trademarks, the general types 
of products which the United States company was licensing under the agree- 
ment, those provisions would constitute an unjustified restriction on the ability 
of the licensee to develop its own products (and goodwill therein), and enable 
the licensor thereby to impose restrictions on the use of technology and specifica- 
tions which were not covered by patent rights. 

Disposition.—State suggested that the licensor be requested to clarify the ques- 
tionable provisions and, if interpreted in a restrictive manner as indicated 
above, to modify them appropriately before the agreement became the subject of 
a guaranty. ICA counsel discussed the agreement with the United States com- 
pany’s counsel, and the latter stated that in drafting the agreement he had paid 
particular attention to compliance with the antitrust laws, and that this was the 
particular reason the licensee was given full right to compete outside of the 
licensed territory. He added that it was his opinion that the licensee could 
develop and sell its own products without using the licensor’s trademark or equip- 
ment so long as a royalty was paid if production exceeded an amount stated 
in the agreement. The United States company’s counsel stated furthermore 
that he had submitted the agreement to a Washington law firm generally con- 
sidered to be qualified in such matters for an opinion and that the latter had 
approved the agreement as being not in violation of the antitrust laws. 

After discussions between ICA and State in which the latter’s representative 
stated that he did not think the guaranty application should be denied because 
of the questioned provisions, a guaranty contract was subsequently entered into 
with the United States company. 


Case 3—GUARANTY APPLICATION LAPSED 


Project—A United States company proposed to enter into an agreement 
with a firm, in X country under which the latter would, in exchange for pay- 
ments of royalty on sales, be granted the right and technical information and 
assistance to manufacture and sell the United States company’s oil well drill- 
ing equipment. The firm in X country had the right to sell products manufac- 
tured under the agreement in any place it could, but a provision of the agreement 
called for a substantially higher royalty rate for equipment sold for field use 
in the United States or Canada. 

Problem.—It was the joint opinion of ICA and the Department of State that 
the requirement of a much higher royalty rate for sales of equipment by the 
licensee for field use in the United States and Canada could effectively restrict 
the sales of the licensee in those countries. 

Disposition.—The licensor was advised of ICA’s concern with this possible 
restriction, but informed ICA that it (the licensor) felt it was justified in re- 
quiring a higher rate on somewhat the following grounds: the United States 
company had spent considerable money in advertising its products in the United 
States and Canada; it might be expected to render a certain amount of free 
service on equipment sold by the licensor for use in the United States and 
Canada; it might also be expected to render certain free services to the licen- 
sor in quoting on and billing for the sale of equipment in the two countries; 
and, lastly, the United States company reasonably could be expected to lose 
sales outright to the extent that sales were made by the licensor for use in the 
United States and Canada. 

The United States company had stated that it did not plan to enter into the 
agreement until a guaranty contract was issued. In an effort to assist the 
company in concluding the agreement without further delay, ICA offered the 
company for comments a draft guaranty contract containing a disclaimer pro- 
vision. The company was not satisfied with the disclaimer, stating that while 
it was not concerned with the provision as it might relate to the United States 
antitrust laws it feared that the disclaimer might be too broad to provide the 
protection the company felt it wanted in a guaranty contract. A final con- 
tract was submitted to the company containing a somewhat modified disclaimer 
provision. The company did not acknowledge receipt of the contract and let 
its application lapse. 


Case 4—GUARANTY APPLICATION WITHDRAWN 


Project.—This involved an overall arrangement between a United States 
company and a company in foreign country X for the manufacture and sale of 
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the company’s earthmoving equipment. Thes essentials of the arrangement were 
than an agreement would be entered into between the 2 companies under which 
United States company, in return for payment of fees based on the invoice 
price of goods produced as well as profits, the United States company would 
provide the X country firm drawings, designs, manufacturing and material 
specifications, technical information, and other necessary data for the manu- 
facture of 2 models of the United States company’s excavators, and spare and 
component parts for those models as well as parts for excavators of the United 
States company not manufactured by the X country firm. Sales of equipment 
manufactured under the agreement were to be controlled by the United States 
company. The latter was also to have the right to purchase for its own account 
from the firm in X country the two models as well as spare and component parts 
at cost plus a fixed percentage. Under the agreement the foreign firm was to 
establish a separate department for the manufacture of the United States com- 
pany’s products and was to produce the products in sufficient quantities to meet 
the demand in numerous foreign territories. The two companies, pursuant 
to a formula stated in the agreement, were to divide equally the profits obtained 
from the sale of the products. Provision was also made for exchanging informa- 
tion (licensing back) between the parties on improvements, modifications, in- 
ventions, or design with respect to the products covered by the agreement. 

Problem.—After study of the agreement by ICA counsel and representatives 
of the State Department of the United States company was informed that it 
appeared that there were provisions which effectively restricted the sales of 
the X country firm. At the request of ICA, after agreement with the United 
States company’s counsel, a meeting was arranged between representatives of 
the Deparement of Justice, the United States investor’s counsel and ICA counsel. 
As a result of Justice’s review of the agreement, that Department informed ICA 
that there appeared to be restrictive provisions in the arrangement, which in 
the light of decisions in cited cases brought by the United States Government 
against other United States companies might be either possible or per se viola- 
tions of the Unted States antitrust laws. Justice concluded in its written state- 
men to ICA that “for the reasons above set out, we consider that the contract 
[agreement] in its present form ns objectionable from an antitrust standpoint.” 

Disposition.—The conclusions of the Justice Department were communicated 
by ICA to the United States company, and that company’s counsel was informed 
that ICA counsed could not recomemend the guaranty application for approval 
unless some modifications were made in the licensing agreement. The investor 
did not choose to make any modifications or to adduce further arguments as to 
why modifications should not be made. The application was formally with- 
drawn by the United States company. 


CASE 5—GUARANTY APPLICATION LAPSED 


Project—Involved here was a fairly comprehensive plan by which a large 
United States steelmaking firm proposed jointly to form and own with a steel- 
making firm in X country new firms.in that*’éeuntry for the manufacture and 
sale of specialty steels and for the export of the products of the new company 
as well as products of the United States company. Agreements were entered 
into between the United States company and the X country firm covering their 
contributions of cash and/or materials and equipment in exchange for evidences 
of equity in the new companies and their management and operations, A sales- 
agency agreement covering the relationships of the United States company and 
its French coventurer was also proposed. The investments of the United States 
company in both of the new companies were the subjects of a guaranties applica- 
tion. While the United States company said that it expected to furnish the new 
manufacturing company with know-how, no licensing agreement was proposed. 

Problem.—ICA counsel and Department of State officers felt that the avail- 
ability of guaranties for the protection of the investments by the United States 
colnpany might be questionable in view of a provision in the sales-agency agree- 
ment to the effect that the new export company would refer all business from 
countries in most of the world outside of country X and the United States to the 
lowest delivered-cost producer as between the two parents. The formula for 
determining the lowest delivered cost was such as to have the effect of dividing 
the markets between the United States company and the manufacturing com- 
pany in country X. 

: Disposition—This particular feature, felt by ICA and State to be the basis 
for restrictive business trade practices, was called to the attention of the United 
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States company and became the subject of discussions between ICA counse 
State Department representatives, and the United States company and its 
counsel. An officer of the company stated that he appreciated what appeared t 
be an antitrust aspect to the agreement and undertook to discuss it further wit! 
other officers with the view in mind of determining (1) whether it would be 
practical to submit the agreement to the Justice Department, either through 
ICA or directly, for the Department’s reactions, or (2) the possibility of modify 
ing the terms of the agreement to mitigate or eliminate the problem while stil] 
meeting the objectives of the United States company. 

The United States company allowed its guaranties application to lapse without 
further communication with ICA, 


CASE 6—PROBLEM UNDER CONSIDERATION BY ICA, GUARANTY APPLICATION ACTIVI 


Project.—This involves an arrangement under which a United States company 
(a wholly owned subsidiary for international business of another United States 
company) proposes to enter into an agreement with a firm in X country under 
which, in exchange for payments of royalty the United States company will 
furnish the foreign company with appropriate technical information, assistance 
and advice to enable the latter to produce rubber repair materials ‘for auto- 
mobile tires and tubes. The United States company would also make its services 
available to the X country firm in purchasing raw materials and in purchasing 
and installing necessary machinery. The United States parent company would 
also enter into an agreement with the X country firm under which the latter would 
be granted a nonexclusive, royalty-free license to use the United States parent 
company’s tread design. 

Problem.—The business practices and technology staff of the State Depart- 
ment reviewed the agreement and stated that it was of the opinion that the 
proposed agreement between the United States subsidiary company and the 
foreign licensee (which agreement is the subject of a guaranty application) was 
questionable from the foreign economic policy point of view since the agreement 
contained provisions which would impose restrictions on the use of unpatented 
technology not justified unless patent rights were actually involved. (The use of 
the technical information to be received by the licensee would be restricted to 
its operations in X country). Moreover, State felt that the provisions in the 
agreement under which the United States company would assist the licensee in 
the purchasing of raw materials would limit the licensee’s ability to buy materials 
and supplies on a freely competitive basis. 

Disposition.—State recommended that ICA and the United States subsidiary 
company appropriately to modify the agreement before approving the guaranty. 
The comments and recommendation by State are under consideration by ICA. 


CASE 7—PROBLEM ADJUSTED, GUARANTY ISSUED 


Project—A United States company entered into an agreement with a firm in 
X country under which the former agreed to design and supervise the construc- 
tion of a styrene monomer plant. In addition, the licensee was granted a license 
in return for payment of a fixed sum over a period of years, to use the licensor’s 
patents, processes, and techniques relating to the manufacture of styrene 
monomer. 

Problem.—After a review of the agreement the business practices and tech- 
nology staff of the Department of State expressed the opinion that it was incon- 
sistent with United States foreign economic policy in that the agreement con- 
tained restrictions to the use of the patent license solely to the licensee’s own 
plant. (The agreement involved cross-licensing with the result that there were 
also restrictions on the use of any patent license the X country firm granted the 
United States company.) 

Disposition.—State suggested that these “questionable provisions” be brought 
to the attention of the United States company in an effort to have them made 
“more fully consistent with United States foreign economic policy.” 

Counsel for the company indicated that the agreement was the result of con- 
siderable negotiations with the licensee, that he did not believe its provisions 
were inconsistent with United States foreign economic policy, and that his com- 
pany would sooner withdraw its application than amend the agreement. ICA 
counsel did not believe the provisions in question were of such a nature as to 


preclude the issuance of a guaranty. Accordingly a contract was entered into 
with the company. 
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The Cuamman. That will be all. 

Thanks very much. 

We will take a short recess, and then our next witness will be Mr. 
Kalijarvi. 

(Short recess. ) 

The CuarrMan. The next witness will be Mr. Thorsten V. Kalijarvi, 
Acting Deputy Under Secretary of State for Economic Affairs. 

You may either read this prepared statement, or put it in the record 
and comment on it. You may use your own discretion. 


STATEMENT OF THORSTEN V. KALIJARVI, ACTING DEPUTY UNDER 
SECRETARY OF STATE FOR ECONOMIC AFFAIRS; ACCOMPANIED 
BY ROGER C. DIXON, CHIEF, INTERNATIONAL BUSINESS PRAC- 
TICES DIVISION; AND STANLEY D. METZGER, ASSISTANT LEGAL 
ADVISER FOR ECONOMIC AFFAIRS, DEPARTMENT OF STATE 


Mr. Katisarvi. If it is the same with you, I would prefer to read 
it, because I would like to make the points as emphatically as I can. 
Before I start, Senator, may I express the Department’s pleasure 

t learning that you are to look at these problems firsthand very soon. 
\Ve think it is going to be very helpful. 

The Cramman. We hope it will be helpful. 

Mr. Kanisarvi. Tam Thorsten W. Kalijarvi, Acting Deputy Under 
Secretary of State for Economic Affairs, and am appearing here in 

esponse to the comittee’s request for the Department of State to pre- 
sent its views concerning the relationship of antitrust policies to for- 
eign trade and investment. 

One of the major objectives of our foreign economic policy is to pro- 
mote an expanding world economy. It is our belief that an expanding 
world economy produces a stronger economy at home, and at the same 
time helps to achieve the desires of peoples abroad to share more broad- 
ly in the advantages of modern industrial techniques and progress. 
The greater economic strength thus achieved contributes to the se- 
curity of the free world in general. Thus an expanding world econ- 
omy is directly related both to our economic well-being and to our 
national security. 

The CuarrmMan. Isn’t it always a step toward peace ? 

Mr. Katisarvi. It certainly is. 

The CuHatmrman. I well remember a letter I received from Mr. Adlai 
Stevenson when he was in India on his world trip, in which he said 
people here are also interested in the same thing 1 found throughout 
the entire East, something to eat. 

With expanding economies abroad, you tend more toward world 
peace; you don’t have the unrest that promotes war due to need. 

Mr. Kauisarvi. It takes care of some of the divisive forces that oper- 
ate in the world. 

The Cuamman. Somebody once said about the United States that 
we were not warlike because we were well-fed, well-housed and well- 
clothed. I think that has a whole lot to do with it. 

Mr. Kanisarvi. I think that is true, certainly. 

It is to this basic objective that three programs in which the com- 
mittee is interested are addressed, namely, the promotion of world 
trade, the fostering of private investment abroad, and our espousal of 
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competition as an alternative to cartelism and socialism. We are con- 
vinced that all of these are important steps toward realization of an 
expanding world economy. 

The Congress has recognized this in the laws which it has enacted. 
Thus, in the Thye amendment to the Mutual Security Act of 1954, the 
Congress has declared it to be the policy of the United States “to en- 
courage the efforts of other free nations * * * to foster private initia- 
tive and competition” and “to discourage monopolistic practices.” 
The essential principle of this policy is to carry abroad the convic- 
tion, developed out of our own experience, that competitive free enter- 
prise provides the dynamic force for economic progress. The policy 
set forth in the Thye amendment recognizes that an economy weighted 
down with private restraints is like a ship dragging anchor. Private 
agreements to limit production, to hold up prices, to hold back tech- 
nological progress, to keep inefficient producers in business, wherever 
they occur in the free world, retard progress and work against our 
own interests. 

The Cuarrman. Have you ever noticed that it is rather peculiar 
that in Socialist doctrine and in Communist doctrine, monopoly is 
encouraged / 

Mr. Kauisarvi. It certainly is. It is part of the operation. 

The Cuairman. You will find that a Socialist government will en- 
courage monopoly because it is easier to take over a monopolized busi- 
ness. 

Mr. Kauisarvi. And the close relationship of the whole economy to 
the governmental process in operation would make that natural. 

The Cuarrman. That is right. 

Mr. Kauisarvi. The Department, and the other executive agencies 
concerned, following this congressional policy, seek to explain abroad 
how our competitive economy works. We encourage foreign officials 
and nationals to come to this country to study our economic system 
and antitrust laws. We provide assistance to other countries in the 
development of anticartel laws and enforcement procedures. 

In our economic relations, we point out the existence of restrictive 
business practices that impair the ability of other countries to export 
to the United States or achieve other economic objectives. We prac- 
tice competitive bidding, wherever possible, in our procurement 
abroad. We encourage other countries and international agencies to 
utilize competitive bidding. 

Through technical aid programs we emphasize the need, in achiev- 
ing higher levels of productivity, to eliminate restraints on production 
and trade. We enc ourage American businessmen, labor leaders and 
other citizens to help in pointing out the advantages of a competitive 
economy. 

The results which have been achieved in the years since World 
War IT have not been insignificant. Before the war support of cartels 
by governments abroad was widespread ; as a matter of fact, frequently 
foreign law required membership in cartels. 

This past spring, however, the U. N. Economic and Social Council 
noted with satisfaction that “a number of governments have under- 
taken new measures, or strengthened existing measures, to revent or 
control restrictive business practices or their harmful effects” and 
that there isa growing awareness that “these practices may have harm- 
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ful effects upon economic development, employment, and international 
1! ide.” 

In support of this view, it might be pointed out that there is now 
legislation in most countries of Western Europe designed to control 
restrictive business practices, and, what is more important, active 
enforcement of such legislation is proceeding in most cases. 

While this legislation is not as comprehensive as our own antitrust 
laws, there is a constant trend toward making it more effective. Per- 
haps the most dramatic development has been the inclusion in the 
Schuman Plan Treaty establishing the European Coal and Steel Com- 
nunity of strong anticartel and antimonopoly provisions, closely akin 
to United States antitrust principles, rather than to the traditional 
European concepts of cartel regulation. 

There is every reason to believe that effective enforcement of these 
provisions will take place and that such enforcement will have a pro- 
found and beneficial impact upon the economies of all the Western 
I i countries. 

The CHarman. I was very much interested in 1951 in England to 
fi - that one of their larger chains of banks was strongly advocating 

: abolition of restrictive practices in building up a competitive 
aa in the United Kingdom. They had a monthly publication 
which they distributed to their depositors and their subbanks, and 
they devoted several pages in that to a discussion that they must 
pattern their industry differently and get into competition, as we 
have. 

Mr. Karisarvi. I think there is a growing realization of that. 

The Cuairman. But you know that bankers are usually the slowest 


ones to pick that up. That was impressive to me when a big bank 
did that. 


Mr. Kavisarvi. It certainly is—very impressive. 

Another significant change in recent years which should be called 
to the committee’s attention has been a marked shift in official atti- 
tudes in Europe in favor of more competitive economies. 

lor example, in the United Kingdom the Monopolies Commission 
has recently issued a report recommending the outlawing by statute 
of a number of restrictive practices most prevalent in British indus- 
try. In commenting on this report in parliamentary debate, Mr. 
Thorneycroft, president of the United Kingdom Board of Trade, 
made the following statement reflecting the point of view of the Con- 
servative Party: 


It is for these reasons that we have pursued fhe aims we have, to remove the 
obstacles to trade abroad, to rid ourselves of the network of manufacturing 
controls at home, and to eradicate abuses in the field of monopoly or restric- 
tion. We are, and remain, the party of free enterprise and competition in an 
age when both are needed to the full. 

ee manifestation of the shift of attitude which has taken place 
is increased public interest in the problem. Widespread attention is 
bein given to the subject in the press. There is broad public support 
for the ¢ -oncept of increased productivity. Public concern has been ex- 
pressed over restrictive practices as revealed by official investigations. 
I shall confine myself to one ex: ample. 

A public-opinion poll taken in West Germany in 1951 showed only 
- percent of the people in favor of free prices and 47 percent for 

fixed prices. 


67272—56—pt. 421 
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In contrast, a poll on the same subject in the same area more than 
2 years later showed 54 percent for a free economy and only 31 percent 
against. 

In the light of this and other information that comes to us from 
time to time, it is our belief that the philosophy of competitive enter- 
prise is making significant headway in other areas of the world. 

At this point, I think it would be useful to the committee to state 
four major reasons why the Department. believes that our policy of 
free competition is important to our foreign relations. 

First, the Department believes this policy has been a factor in frus- 
trating international cartels. Such cartels, accompanied by fixed 
higher prices, discouragement of new investment, and a static rather 
than an expanding economy, have a restrictive effect on the world 
economy. 

The United States is not merely one of a number of producing 
nations of the world—it alone produces as great a volume of manu- 
factures as the rest of the world combined. 

Without the participation of America’s industrial strength, effec- 
tice cartelization in field after field of world trade is unrealizable. It 
needs little argument to discern how different would be the course of 
the world trade if the United States had embraced international car- 
telism. American free competition has therefore been one of the 
healtiest influences in contributing to efficient, expanding world trade. 

Second, our policy of free competition is a major factor in encour- 
aging other countries to strengthen competition in their own econo- 
mies. I think you just pointed : out one instance of that. 

As I mentioned before, there are many activities of this Government 
designed to encourage other countries to strengthen the forces of 
competition in their economic life. But there is no better form of 
encouragement than to practice what we preach. 

If, for example, our policy had been to exclude the field of foreign 
commerce from the coverage of our antitrust laws, our advocacy of 
competitive enterprise could have had but little meaning to countries 
whose economic lifeblood depends upon their foreign trade. 

Third, our policy of free competition enables us to protect and pro- 
mote our industry and commerce abroad, for it arms us with a basic 
philosophy on which to rest representations to foreign governments 
concerning restrictive practices that are injurious to American inter- 
ests. It is true that the United States may not always be successful 
in such approaches. But we have a much stronger basis for opposing 
restrictive practices aimed at our trade and commerce abroad when 
we do not practice them against others. 

Fourth, the Department believes that our policy of free competition 
contributes to the respect with which American industry is held in the 
world. Our antitrust laws and policy are evidence to other countries 
that our aim is not to exploit but to compete, openly and fairly, to 
bring more and better goods and services to others at more reasonable 
prices. It is in this spirit that we reach out to the market places of 
the world. Of course, there will always be those who will slander our 
country and our industry with charges of “colonial exploitation, 

“economic imperialism,” and the usual string of expletives; but our 
policy of free competition is one of the most effective answers we have 
to such charges. 
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Let us now turn to some of the problems we encounter in the field of 
antitrust enforcement as it relates to foreign policy. 

The first of these is the effect of our antitrust laws on the making 
of United States investments abroad. As already stated, the State 
Department is strongly in favor of maximizing productive United 
States investment abroad because of the important contribution which 
it makes to the economic strength of other free countries. 

Much has been written and said about alleged deterrent effects of 
the antitrust laws or their administration on such investments. It has 
been said, first, that there is uncertainty concerning the status of vari- 
ous forms of foreign investment under the antitrust laws, and, second, 
that to the extent they are cover by the laws, the making of foreign 
investment is adversely affected. 

On the first point, the Department, in submitting its views to the 
Attorney General’s National Committee To Study the Antitrust Laws, 
commented that “a clarifying statement concerning the application 
of antitrust policy to foreign investment would be a constructive means 
of removing existing uncertainties in the minds of potential investors.” 

The Department believes that the analysis of the law contained in 
the foreign trade chapter of the Committee’s report constitutes a val- 
uable contribution to this needed clarification. 

While the Department is not in a position to give any definitive 
position with respect to the second point, permit me to state those 
factors which we believe it is necessary to consider in any effort to 
arrive at a balanced analysis in the overall public interest. 

First, the Department has observed many cases in which the anti- 
trust laws have altered the manner in which American firms have 
invested abroad. It is, however, hard to point to any specific case and 
say that the antitrust laws prevented this investment from being made. 

The reason is that any important foreign investment proposal is 
generallly based on more than one consideration. There are such fac- 
tors to be taken into account, for example, as the receptivity of a for- 
eign government toward the investment, the evaluation by the investor 
of his ability to operate effectively in a distant and unfamiliar environ- 
ment, the competing investment opportunities in the United States, 
the safety of an investment and the convertibility of earnings, the 
ability of the investor to make satisfactory arrangements abroad to 
permit investment on promising terms, and tax inducements or 
deterrents, 

And this has reference to a question asked of a previous witness by 
Mr. Burns. 

Therefore, it is extremely difficult, if not impossible, to determine 
in most cases if a proposed investment fell through because of antitrust 
policy or law. 

Second, the question has to be decided whether, in terms of our 
basic objective—of promoting an expanding free world economy- 
foreign investments made with restrictions now prohibited by the anti- 
trust laws should be fostered by the United States Government. 

Suppose an American firm were willing to invest in a going concern 
in another country, but only subject to the condition that the recipient 
firm would limit its sales to its home territory. The question arises 
whether the disadvantages resulting from this impediment to the for- 
eign trade of the other country and that of the United States out- 
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weigh, or are outweighed by, the contribution which the investment 
may make to the domestic economy of the foreign country. 

Third, it is important to consider what the effect abroad would be if 
the antitrust laws were changed so as to permit investors to engag 
in practices now banned by the antitrust laws. We should not forget 
in this context the contribution which our policy of free competition 
makes to the respect with which American industry is regarded 
abroad. The general investment climate in foreign countries can be 
directly affected by any changes in our policy of free competition. 

Also, foreign cartel and monopoly practices are one of the signifi- 
cant barriers to investment in some countries. In this connection, the 
President has asked the Secretary of State, in accordance with the 
recommendation of the Commission on Foreign Economic Policy, to— 
make clear to other nations that laws or established business practices in their 
countries which encourage restrictive price, production, or marketing arrange- 
ments will limit the willingness of United States businessmen to invest abroad 
and will reduce the benefits of such investment to other nations. 

There is little doubt that our legalizing practices now illegal would 
make more difficult the position of advocates of free enterprise abroad 
and our ability to carry out the President’s directive. 

These considerations, in our judgment, must be weighed when as- 
sessing the effect of the antitrust laws on United States investment 
abroad. Obviously any specific proposals for dealing with this prob- 
lem which may be advanced would need to be considered in the light 
of other factors as well as those which have been outlined. 

The Department would be glad to comment from the standpoint of 
foreign policy on any specific proposals that may subsequently be 
developed should the committee so desire. 

Let us next turn to a second problem area in the field of antitrust 
enforcement. This consists of specific antitrust cases which present 
“conflicts of jurisdiction” with foreign countries or difficulties in our 
relations with other governments. C ‘onflicts of j jurisdiction may arise 
when the laws or decrees of other countries prohibit companies from 
taking in those countries action which the laws of the United States 
require them to take. 

Such would be the case, for example, if a foreign country prohibited 
one of its companies from producing records before a United States 
court. These cases, which are relatively infrequent, do not fall into 
any set pattern and do not readily lend themselves to a general for- 
mula for treatment. As a practical matter the Departments of State 
and Justice work closely together to develop adequate solutions in 
specific cases. 

The Cuatrman. I believe somebody said the other day that the 
Province of Ontario had passed just such a law some time ago, making 
it a criminal offense. 

Mr. Kauisarvi. My colleagues tell me that that is the case, sir. 

Where the problem is one of a potential strain on our relations with 
other governments, the Department of Justice has been helpful im 
working out the timing and method of handling the case so as to keep 
the strain to a minimum. 

Finally, for the sake of completeness, we should not neglect to men- 
tion the efforts which have been made to achieve international coopera- 
tion to curb restrictive business practices. This is a part of the overall 
interest of the Committee. 
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Accordingly, let me briefly sketch the considerations which have 

een involved. The advantages of such cooperation, where feasible, 
are apparent—in theory, at least, it would minimize areas of conflict 
between countries resulting from the pursuit of unilateral policies, 
and it would result in a more effective elimination of undesirable 
restraints on international trade. 

A proposal for an international agreement on this subject was con- 
sidered this past spring at the 19th session of the Economic and Social 
Council of the United Nations. This agreement would have estab- 

shed an international agency to study specific restrictive practices 
in international trade and, where appropriate, to recommend action 
to member governments to suppress them or eliminate their harmful 
elfects. The member governments would then be expected to take 
action in accordance with their national laws. 

The United States opposed this agreement on the grounds that the 
substantial differences in national policies and practices which still 
exist in this field would make the agreement ineffective in accom- 
plishing its purpose of eliminating restrictive business practices which 

iiterfere with international tr: ade. 

While encouraging progress has been made in the adoption of for- 
eign laws on the subject, these developments have not reached the 
stage at which the recommendations of the proposed international 
body could be carried out effectively at the national level. This Gov- 
ernment recommended to the Council that present emphasis be placed 

nn further development of national programs. 

Thus, while the plan for international cooperation proposed by the 
Economic and Social Council is not feasible, the Department continues 
to believe in the importance of developing greater cooperation among 
governments in other less formal ways in handling common problems 
in this area. 

We are encouraged in this respect by many evidences of similar 
interest on the part of many foreign governments. But we believe 
that progress, to be healthy, must follow a normal pattern of growth. 
This, we believe, is provided by the resolution adopted by the Economic 
and Social Council in the spring. This resolution urges countries 
toexamine the problem of restrictive business practices and to develop 
means of dealing with them. 

[t provides also for a sharing of experience among countries. We 
believe these are first steps that cannot be bypassed, and that can 
eventually lead to a common acceptance of the competitive system. 

As President Eisenhower stated in his Economic Report to the Con- 
gress last January : 

Our own interest clearly calls for a policy that will in time extend into the 
international field those principles of competitive enterprise which have brought 
our people great prosperity with freedom. 

In closing I am sure it is not necessary to emphasize that the Depart- 
ment of State is concerned mainly with the foreign policy aspects of 
restrictive business practices and that it is not the Department most 
prominently concerned with antitrust enforcement. 

The technical aspects of the antitrust laws and their enforcement 
are subjects on which other department or agencies are more com- 
petent to speak. 

Mr. Burns. You stated that the Attorney General’s Committee’s 
report has been of some aid in clarifying the uncertainties. A ques- 
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tion has been presented as to whether the statement by the Attorney 

General’s Committee is of sufficient value to eliminate these uncer- 
tainties that businessmen have, or whether Congress should adopt any 
recommendations made by the Committee which appear to clarify 
previous uncertainties. 

What is your view with respect to that? 

Mr. Kauisarvi. Mr. Chairman, I do not want to seem to ride a 
fence here, but I do not think the State Department is the appropriate 
agency to make suggestions for modifications in the general enforce- 
ment procedure and ‘the law itself. I have attempted to be responsive 
to the questions in the points which I have brought up, which I felt 
ought to be considered by the committee with respect to any of these 
items. 

With respect to any specific modification in the law which the com- 
mittee may have under consideration, we shall be very happy to com- 
ment on it, but I don’t think it would be quite appropriate for me 
to make suggestions here. 

Mr. Burns. In the Attorney General’s report the statement was 
made with reference to a communication from the State Department 
with respect to the administration of the United States antitrust laws 
that there have been circumstances under which the institution of a 
particular suit, or some aspect of its prosecution, has presented prob- 
lems from the standpoint of our foreign relations or national security 
interests. 

It is believed, however, that the recently adopted practices of the 
Department of Justice of consulting with this Department before 
bringing cases that are international in character and of working 
closely with the Department in resolving any potential foreign policy 
conflicts has provided a flexible solution to this problem. 

Have there been instances in which the bringing of an antitrust 
suit by the Department of Justice constitutes a serious problem in 
foreign relations? ; 

Mr. Kaursarvi. There have been 2 or 3 suits with a foreign-relations 
aspect of the problem which has been brought to the Department of 
Justice’s attention, and where we have worked very closely with the 
Department. 

For example, in the oil-cartel suit, with respect to the Swiss watch 
prosecution, and United Fruit—those are three cases where we worked 
very closely with the Department of Justice, because there were some 
important foreign-policy considerations involved. 

Mr. Burns. There seems to be an opinion expressed, even in the 
Attorney General’s committee report, that if the Attorney General 
decides not to bring the suit because of its effect on foreign policy, 
he has the discretion to do that, and it is a question whether he does 
have that authority, since there are Sherman Act violations, and if 
there actually is, in his opinion, a violation, it may be said that he is 
bound to bring the suit. 

Are there any instances of sufficient importance that Congress should 
actually give the Attorney General the discretion not to bring a suit 
even though there may be evidence of a violation where it conflicts 
seriously with another policy, such as foreign policy? 

Mr. Karrsarvt. I have with me Stanley “Metzger of the Legal Ad- 
viser’s Office in the Department, and I wonder if I could turn the 
question over to him. 
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[ think this is a rather close legal question. 

ir. Burns. Yes, let him answer it. 

Mr. Merzcer. First, I ought to say, Mr. Burns, that I am not aware 

any ease in which there has been a foreign policy aspect where in 
fact a suit was not brought at all. The cases which Mr. Kalijarvi 
entioned are cases which related to the timing of the case and other 
related factors, so that in those terms I think there is some hypo- 
thetical aspect to the question raised. 

With respect to the aspect of the question that you raised, which is 
by no means hypothetical, it is clear that the Attorney General has in 
fact consulted with the Department of State as the Attorney General’s 
Committee points out. There are procedures for such consultation and 

ertain cases certain aspects of the case, including the timing, have 
obviously been influenced by the consultation. 

Ife has done that under his existing authority under the antitrust 
iLWws,. 

Mr. Burns. This subcommittee is studying the entire antitrust field 
n order to endeavor to achieve uniformity ‘and consistency of policy 
ind it recognizes that in actual operation different policies may con- 
fict. At the present time the Attorney General concludes that the 
evidence involving a foreign trade situation violates the Sherman Act, 
and Congress does not allow him any discretion not to bring that suit. 
The question I am raising is whether experience in the State Depart- 
ment indicates that situations do arise where we have conflicting poli- 
cies, the policy of maintaining foreign relations and the antitrust 
policy, where 1t might be wise to permit the executive department in 
trying to enforce both policies to make a choice, rather than leave it 
at least. tec hnically whether the Attorney General should bring the 
suit. 

Mr. Kaursarvi. I think on that point the answer comes rather read- 
ily in terms of our experience to date, because the problem has been 
one of timing and, as I understand it, the Attorney General has com- 
plete discretion as to the time when he would i impose a suit or begin 
prosecution. 

[ do not know of any particular situation—I cannot visualize a par- 
ticular situation—where we would be so far apart that it would be 
essential to put in the hands of the Attorney General a determination 
not to pursue or proceed with an action which is indicated. 

Perhaps you may have specific instances in mind. If such is the 
case, We Will be glad to comment on them. 

I cannot visualize where our foreign policy interest would be so far 
removed from this basic anticartel and antirestrictive policy that we 
would be willing to forget an action that is indicated. 

[ have tried to indicate that this basic philosophy is an arm of 
strength for the Department abroad, that is, not the Department of 
Justice, but the Department of State. 

Therefore, to remove the operation from the control and the direc- 

tion which it has at the present time would be a watering down which 
would raise some very serious questions. 

The Cuarman. In other words, you feel the Department of State 
when they find out that such an operation is beginning, should advise 
the Department of Justice as to any international complications that 
may be involved ? 
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Mr. Kauisarvi. Precisely. We do, and there has been the closes 
operation on this. Our experience has indicated that so far, what 
is necessary has been adequate; that is, as far as action is concerned, 

Mr. Burns. We have the other area where the determination of 
whether or not there is a violation is not clear, because of the neces. 
sity of weighing economic factors, the judgment could turn either 
way. In the at type of situation have you any machinery such as the 
Department of Commerce has for bringing to the decision or deter. 
mination of such a matter the value of any particular transaction to 
our foreign policy, so that it could be weighed in determining 
whether the advantage to competition is outweighed by the advantage 
to furthering the foreign policy ? 

Mr. Karisarvi. We have no particular procedure that is addressed 
to that kind of problem. I am not aware of just how the Department 
of Commerce operates in a situation of this sort, but where such a 
problem arises as that which you have indicated it would mean con- 
siderable consultation and discussion within the Department in the 
first place, involving not only the regional bureau that might be con- 
cerned but the Legal Adviser’s Office and the economic area as well, 

That would broaden into consultation with the Department of 
Justice on this matter, so that I think what would happen here would 
be a use of existing machinery within the Department itself, and 
within the Government, for a pointing up of the case for some kind 
of resolution. 

So I would say that machinery exists within our setup at the pres- 
ent time for that sort of thing, although not directly addressed to it. 

Mr. Burns. So if Congress should decide to grant to some agency 
like the Federal Trade Commission the authority to give advance 
approval of particular types of transactions, the Department of State 
could contribute information and opinions with respect to the value 
from its standpoint of carrying out foreign policy, so that such an 
agency could weigh that in considering whether to grant an 
exemption ? 

Mr. Katisarvi. May I go into a huddle with my colleagues on that? 

Mr. Burns. Yes. 

(Discussion off the record.) 

Mr. Karrsarvti. I think we are in agreement, if the Congress did 
provide such authority, that we could make a contribution. 

The Crareman. Thank you very much. 

Is Mr. Joseph M. Kolberg, executive vice president of Trans-Pacific 
Tmpex Corp., here? We cannot wait for him. He is apparently not 
here. TI will grant him permission to put his statement in the record 
at the end of today’s proceedings. 

Our subcommittee will adjourn until Tuesday, September 20, when 
it will consider the problem of mergers in the electrical power indus- 
try, particularly in the Northwest. 

(Whereupon, at 12:30 A m., the subcommittee recessed, to recon- 
vene at 10 a. m., Tuesday, § September 20, 1955.) 


er 





APPENDIX 


FOREIGN TRADE CONFERENCES ABROAD 


1 September 18, 14, and 15, 1955, the subcommittee conducted 
public hearings at Washington, D. C., on the subject of foreign trade, 
e whic +h time business organizations, interested governmental agen- 
cies, and lawyers specializing in the foreign antitrust field were he ard. 
Following these hearings the chairman of the subcommittee, Senator 
Harley M. Kilgore, accompanied by the subcommittee’s chief counsel, 
Joseph W. Burns, held conferences in London on September 28 and in 
Paris on October 1 with representatives of the American chambers of 
commerce in those cities. These conferences resulted from a request 
from the London chamber that American businessmen actively en- 
gaged in foreign trade in foreign countries be given an opportunity 
to present their views to the subcommittee. A transcript of these 
conferences and a memorandum submitted by the London chamber 
are included in this appendix in order to complete the record on for- 
eign trade. Since other members of the subcommittee could not be 
present, the chairman and chief counsel undertook by their question- 
ing to develop the points of view expressed by these businessmen. 
This explanation is made in order to make clear that the nature of 
the questions does not indicate any particular point of view or con- 
clusions of the chairman or the chief counsel. 
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WEDNESDAY, SEPTEMBER 28, 1955 


Lonpon, ENGLAND. 

The conference met at 10 a. m. in room 329 of the American Embassy, 
Senator Harley M. Kilgore presiding. 

Present : Senator Kilgore (presiding) 

Also present: Joseph W. Burns, chief counsel. 

For the American Chamber of Commerce in London: Carl W. 
Hayden (the First National City Bank of New York), president ; 
James E. Currie (Stevenson, Jordan & Harrison, Ltd.), second vice 
president; Donald L. Gill, secretary; and the following directors and 
members of the American chamber: F ayette Ward Allport ( (Motion 
Picture Association of America, Inc.) ; H. A. Benedict (Armco Ltd. FE 
Hubert B. Chappell (the Hanover Bank) ; L. Brooke Edwards (Bald- 
win-Lima-Hamilton Corp.) ; H. W. Fisher (Standard Oil Co. (New 
Jersey) ) ; Gilbert F. Kennedy (Breed Abbott & Morgan) ; Benjamin 
King (Chrysler Motors, Ltd.) ; G. M. Laimbeer (Alfred Bird & Sons, 
Ltd.) : Dr. Edward L. I Lloyd (A. C. Nielson Co., Ltd.) ; G. W. Haight 
(New York attorney) ; James L. McDonnell (Breed Abbott & Mor- 
gan) ; and William D. Whitney (15 Broad Street, New Y ork). 

Senator Kixcore. Will the meeting come to order? This is an in- 
formal meeting, and its purpose is to get your ideas on the effects of 
our antitrust laws on foreign commerce and on business abroad. We 
have just concluded 3 days of hearings in Washington where repre- 
sentatives of firms in America presented their views. We want to get 
the picture from abroad to see what the problems are that face you 
in doing business under the laws of other countries. There are often 
very wide differences between the laws of the United States and those 
of other countries. We want to get such as much information as we 
can on these differences and we thought it would be useful, in view of 
your interest in the matter, to hear what you have tosay. Mr. Hayden. 


STATEMENT OF CARL W. HAYDEN, PRESIDENT OF THE AMERICAN 
CHAMBER OF COMMERCE IN LONDON 


Mr. Haypen. Mr. Senator, on behalf of the American Chamber of 
Commerce in London, I wish to extend to you and Mr. Burns a most 
cordial welcome to this country. The chamber, of which I am presi- 
dent, has served American businessmen in Great Britain since its 
foundation in 1916. It so happens that the life of the chamber covers 
also my own span of activity in foreign service. I originally came to 
London in that year to engage in the - Americt in banking business. 

I have no connection personally, and I have never had any con- 
nection, with any case involving antitrust. Furthermore, I am not 
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speaking on behalf of any individual, firm, or company. I 
only for myself and the ch: amber which re presents 371 American com 
panies actively operating in Great Britain. 

The chamber welcomes this opportunity of giving you our \ 
on the important subject which your subcommittee in Washington 
IS presently studying, namely, the scope of our antitrust laws in 
relation to “trade or commerce with foreign nations.’ 

W hat ] shall say today is in amplification of our chamber’s letter 
to you of May 10. T hope that my remarks will be of some assistance 
to your subcommittee and its counsel in the task which you have under- 

aken of formul: ating propos: als to the Congress. 

I think it is clear from our letter of May 10 that in our view the 
antitrust laws should not apply to acts performed outside the terri- 
torial limits of the United States. We believe that the best interests 
of our country require that they be confined, as we believe was 
originally intended, to activities within the United States. 

This submission does not mean that we in the London chamber 
oppose our antitrust laws. On the contrary, as American businessmen 
here in England, we are wholehearted advocates of the competitive 
system. Not only are we convinced that healthy competition has been 
one of the main factors in the successful growth of our own country 
and is esssential to its welfare, but we sincerely believe that a greater 
measure of internal competition would benefit the United Kingdom 
and other countries in Europe. As guests in an alien land, however, 
we must be careful not to be too critical of the customs and methods of 
our hosts. We welcome the steps which are being taken to ensure a 
larger measure of competition in the economy of this country by the 
British Government. We Americans can do no more here, however, 
than wait upon events, and neither publicly advocate more than our 
hosts are willing to do themselves, nor refuse to cooperate to the extent 
prudent under the rules of business as laid down by them. 

You will wish to know something about the pattern of trade in this 
country; this is to give some background information. The govern- 
ing criterion as far as the activities of the Monopolies and Restrictive 
Practices Commission are concerned is that. of the public interest. 
While under the common law of this country agreements between 
competitors restraining trade between them are prima facie void as 
unreasonable between the parties, and contrary to the interests of the 
public, the burden of showing that they are not consistent with the 
public interest is upon the person alleging that fact. No one has yet 
succeeded in establishing that an agreement which is reasonable as 
between the parties is contrary to the public interest. If competitors 
combine to fix prices, to allocate the trade among themselves, and to 
exclude outsiders, it may not be at all difficult to show that such ar- 
rangements are perfectly reasonable as between the parties. It would 
not be easy, however, to convince a court that an arrangement which 
is reasonable as between the parties is harmful to the public. The 
view is taken that the courts should not lightly interfere with the 
sanctity of contracts and that the public may very well benefit from 
having reasonable and steady prices. F urthermore—and this is im- 
portant—the question of public interest is examined from the stand- 
point of the workers and the owners of the enterprises concerned as 
well as that of the consumer. This is a very important point. 
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In view of this approach by the courts, it has been left to the legis- 
lature to determine whether restrictive practices are, or are not, con- 
trary to the public interest. To accomplish this, Parliament estab 
lished the Monopolies and Restrictive Practices Commission in 1948 
and gave it the task of conducting investigations where instructed to 
do so by the board of trade. If certain conditions were found to pre 
vail, and they were so instructed, the Commission was to report whether 
or not the practices found to exist operated, or were expected to operate, 
against the public interest. Where they reported unfavorably they 
were also to be instructed to consider “whether and if so what ac- 

1» * * * should be taken to prevent or remedy any mischief” and to 
make recommendations if they thought fit to do so. 

During the 6 years of its existence the Commission has issued 11 
reports. Although it has been frequently criticized for having taken 
so long to produce such a small number, there is no question but that 
the work which the Commission has done and the views which it has 
expressed have had considerable effect on public opinion in this 
country. 

In particular, the general report which it has recently issued on 
certain types of Cc ‘ollective dise rimination exclusive de aling, Cc ollee tive 
boycotts, aggregated rebates, and other discriminatory trade prac- 
tices—has led the present Government to promise to introduce a bill 
in the near future to make certain restrictive pre actices presumptively 
contrary to the public interest, thus casting the burden of justifying 
their conduct on the parties themselves. If this burden is not sustained, 
the arrangements would then be unlawful. 

Senator Kiicore. Does the Monopolies Commission operate some- 
what like the Federal Trade Commission in the United States? 

Mr. Haypen. I rather think not. The Monopolies Commission has 
only the power to investigate and report. Only Parliament has the 
final determination of action. 

Senator Kitcore. I see. The Federal Trade Commission does have 
power of enforcement. 

Mr. Haypen. It is thus clear that price and other arrangements are 
perfectly lawful in this country until they have been re ported on as 
being contrar y to the public interest and Parliament has ordered that 
they be discontinued. This is the key point which answers the Sena- 
tors question. ‘The same is true of monopolies. In its recent general 
report the Commission has criticized collective restraints. So far 
there has been no condemnation of resale price maintenance which 
did not involve horizontal arrangements with competitors. Eco- 
nomic stability is an important objective in British trade and meas 
ures which are taken to accomplish that objective and to protect the 
interests of traders are accepted by all segments of the economy, and, 
this is important, including the labor unions, as long as they do not 
fall into categories which the Commission has critic ized. 

Now, the approach in Great Britain to what we call the problem of 
“antitrust” has so far been empirical. That is, nothing is condemned 
absolutely, not even collective price fixing or limitations on produc- 
tion. It is considered that even the most extreme forms of restraint, 
even a monopoly, might operate in the interests of the public as a 

vhole. Thus, in generally condemning collective discriminatory 
ot ictices in its recent report, the Commission was careful to allow for 
exceptions to be established and the Governemnt proposals will appar- 
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ently take the form of merely requiring the parties to establish tha 
what they have agreed to do is not contrary to the interests of the 
public. It is the public interest the Government has in mind all the 
time. 

Senator Kincore. In the United States the theory of competition 
has two prongs. One is to stimulate production, the other to make 
certain that supply and demand shall govern prices and hold them 
within reasonable limits, thereby preventing inflation. The law js 
designed for the protection of the consumer as well as the competitor, 
though we have deviated from this somewhat. What I am getting 
at is whether there is protection for the consumer in the United King- 
dom ? 

Mr. Haypren. In the United Kingdom, there is a tendency to recog 
nize, and indeed general acceptance of, the desirability of fixed and 
stable prices. Many of the trade associations actually fix their prices, 
It is expected by all segments of the community. The British ap- 
proach is amazingly different from our own. 

I emphasize these features, Mr. Senator, because the British ap 
proach is quite different from our own. Therefore, although certain 
features of certain trade associations in this country may disappear 
and certain types of association may go, a cooperative attitude among 
competitors and stable conditions of trade will probably continue to 
prevail for a long time to come. The emphasis here is on efficiency 
and economy, on the encouragement of new enterprise, on the fullest 
use and best distribution of men, materials and industrial capacity 
and on the development of technical improvements and the expansion 
of existing and the opening of new markets. By and large, existing 
restrictive arrangements protect the small, and perhaps the less efl- 
cient, producer and that is what the British are constantly doing, 
keeping the small man in business. 

Now, as I have said at the outset, when American businessmen come 
into this country they must conduct their business as it is conducted 
here. It is not always easy for the foreigner to get into the local club: 
but equally it may be very difficult for him to survive if he does not 
play according to the local rules. Not Government rules, Mr. Senator. 
The Government does not tell business what to do or what not to do. 
Each industry and trade makes its own rules—some very loose, some 
rather tight; in many cases no rules at all, as in our country. This 
business of finding out the rules, and of observing them, is one of the 
essentials a foreigner has to learn. 

Perhaps it would be helpful if I tried to explain the psychological 
and the economic atmosphere in this country. This is a relatively 
small island with a numerous, compact, homogeneous people. They 
have learned to live together in adlidatity and friendship. It is in 
their very nature to cooperate, to be tolerant of the rights of others, to 
be indulgent toward minorities. You have doubtless noticed the long 
and orderly queues waiting for buses in London. This is typical of 
the British habit of mind—of patience and tolerance. The British 
do not indulge in ruthless competition as such. For them it is natural 
to combine and cooperate. Asa matter of fact, almost every time you 
see mention of competition, the term “cutthroat” is put in front of it. 

Americans with their vast territory, their enormous physical re- 
sources, and their balanced internal economy, find it difficult to under- 
stand a country such as this which must live day to day by foreign 
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de. This country practically has no natural resources other than 
coal. This country must import 50 percent of its food and practically 

all of its raw materials. This country is the biggest importing nation 

the world, and in order to pay for her necessary and vital imports 
she must export up to capacity in order to survive. Therefore the 

:phasis in this country is on exports. Consumer spending at home 
g ; discour aged where it retards the production of goods for export. 
{ny new business coming to this c ountry, any American firm wishing 
to establish a new business here, must satisfy the authorities that the 
new enterprise is in the national interest, that is, it either must pro- 
duce exports, or it must introduce into this country a new product or 
thing which will be more efficient and contribute to the national well- 
heing. ‘The economy here is on a knife edge. They have to do many 
things to keep the balance of payments in order. 

In a climate such as I have described, there is no demand for, nor 
enthusiasm for, such laws as we describe as antitrust, and any Ameri- 
can who sets up business in this country must conform to the general 
pattern of the local psychology, customs, and laws. 

Under the cireumstances the principles recently enunciated by our 
ourts that American companies cannot enter into arrangements with 
competitors abroad to form joint companies, partnerships, or other 
oint ventures which provide that the American parent will not com- 
pete in this market with the joint venture or its own subsidiary, ap- 
pear to us to introduce an alarming limitation on our freedom to 
trade, to adjust ourselves to foreign conditions, and invest in foreign 
countries. 

Senator Kirreorer. Let’s take an illustration of that problem. A 
mousetrap manufacturer in the United States wants to get into the 
United Kingdom market. He would form a subsidiary partially 
owned by him and partially owned by United Kingdom capital to 
manufacture within the United Kingdom mousetraps for local dis- 
tribution. And in the course of that, he would agree he would not ship 
mousetraps into the English market, and the subsidiary would not ship 
English mousetraps into the American market. Is that the type of 
business organization you are talking about ? 

Mr. Haypen.I am talking about a manufacturer using his own 
material and his own capital. He finds that because of the dollar 
shortage he cannot ship his American mousetraps to England so he 
decides to start a factory. The British might say his coming here 
was not in the national interest. 

Mr. Krxa. It is important to remember the American company is not 
able to do business in this country because of import restrictions. 

Senator Krircore. In other words, in order to market a patented 
product, a manufacturer would have to conform to local practices and 
regulations in his relationship with the subsidiary. 

Mr. Kine. Yes. 

Dr. Liuoyp. I think it would be well to emphasize that in such a situa- 
tion even if half the capital is American, the firm would have to go 
along with the practices and rules of this country. 

Senator Kircorr. Well now, let’s get back to mousetraps. Suppose 
the same sort of arrangement was made but as part of the arrange- 
ment it was agreed the British company would have the complete 
luropean market and the African market, and the American com- 
pany would have the exclusive South American one. That crosses 
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national lines. In other words, the American company would be 
excluded from Spain and Italy, and the British company from Brazi] 
and Chile. In this case, it is a cartel. What do you think about that 
sort of arrangement ? 

Mr. Ilaypen. The way we look upon it is this: The American com 
pany manufacturing mousetraps has great difficulty in selling mouse 
traps throughout the world because of exchange restrictions and other 
factors. They are businessmen, anxious to mi ake the maximum profit. 
They cannot ship into the British market because of exchange controls, 
They can manufacture here cheaply, and they decide to set up a 
subsidiary, with or without British partners. T he American company 
may then decide not to export from the United States at all. The 
British company might sell to practically all other countries. As long 
as this is beneficial and profitable to the American comp: ny, ‘America 
laws should not prevent the American company from doing this. It Is 
essential that it be given the opportunity to make the maximum profit 
(and incidentally the maximum tax revenue for the American Gov 
ernment). The whole process of letting American trade find its ow 

way into these markets is the correct one. 

Senator Kitcore. This illustrates another prong which is that of 
employment. This arrangement makes work for people in England, 
but when you exclude exportation from the United States you are 
putting people out of work there. The same applies when the United 
Kingdom is excluded from a market. 

Mr. Haypen. Quite right, but it does not necessarily put people out 
of work in America. 

Senator Kincorr. There are other arrangements, too. For instance, 
at the present time Nash, I believe, is having a small car manufactured 
in the United Kingdom and bringing it into the United States for sale. 

Mr. Haypen. That isa straight business deal. I have seen what the 
Nash people have done on that. They worked for years on it, seeing 
what the various people, English, Italian, and French who have spe- 
cialized on small cars have done and taking advantage of the know-how 
of these people in producing a small car. 

Senator Kitcorr. The Austin hasn’t been a failure in the United 
States, either. 

Mr. Haypen. These are all business deals. 

Mr. Gitx. In connection with this question of the division of mar- 
kets, I have found that in actual practice a great many firms had sub- 
sidiaries in this country before the war simply to serve the British 
market. But with the outbreak of war, and the ensuing exchange and 
other restrictions the subsidiary often took over markets from which 
the parent company had been forced out. For example, a leading 
American manufacture of oil lamps simply passed orders over to its 
British subsidiary because the customers could only pay in sterling. 
They did not realize they were dividing markets in any sense. 

Senator Kiicore. I want to get every angle I can into the picture. 
If we go too far in interfering with foreign trade, we may start another 
tariff war which will wreck trade and stimulate another depression. I 
mean that by starting price wars and forcing cutthroat competition 
we may bring on demands for higher tariff walls to protect our own 


workers and their jobs. This is ‘always the excuse for tariffs in the 
United States. 
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Mr. KING. Isn't the recent English Electric decision a case 1n point ¢ 
[his case, in which English Electric lost a contract to the much higher 
American bidder on the grounds of required protection of American 
vorkers, in my opinion has caused more harm to Anglo-American eco 
omic relations than anything else in the past 40 years. 

Senator Kincore. I remember this very well. There is also the 
restriction on the use of foreign ships to carry Government-financed 
cargoes which also raises prices in the United States. You must real 
ve, gentlemen, that the United States is in a transition stage. In 
i916 we had just started in world trade; we exported less than 5 per- 
cent of our production and consumed all the rest. Our only interest 
was in protecting the United States market. But with World War I 
we started exporting to fill the gap in world production, and our ex- 
ports have grown by leaps and bounds up to the present time. This 
isa delicate situation to handle. We are leaders in legislation to pro- 
tect free enterprise. Now we must exercise control in a situation in 
which our manufacturers are becoming international manufacturers, 
, situation which did not exist when many of our laws were enacted. 

Mr. Haypen. And the international aspects were not considered at 
that time. 

Senator Kirgorre. No. The tariff was being used. 

Mr. Haypen. It is inherent in any joint arrangement that each 
participant will not compete with the joint venture. The result of 
our law must, therefore, be to prevent Americans from entering into 
such arrangements and thus retard the expansion of American busi- 
ness abroad. 

I do know of instances where, because of our antitrust laws, Amer- 
ican companies have decided to abandon their British ventures. A 
particular instance I have in mind is the case where an important 
American manufacturer had owned for a great many years a sub- 
stantial interest (actually 49 percent) in a British company manu- 
facturing similar products in this country. The agreement provided 
for the exchange of technical information and know-how and certain 
markets were reserved for each company. When the American com- 
pany came to realize that they were vulnerable to the then current 
interpretation of our antitrust laws, they renegotiated a new agree- 
ment with the British company in an endeavor to satisfy our Justice 
Department. The Justice Department, however, would not accept 
the new agreement and pressed the American company to divest itself 
of its interest in the British company. At first the American company 
decided to stand trial, but finally accepted a consent decree whereby 
the American company trusteed all of its stock in the British company 
to independent trustees to look after the beneficial interests of the 
Americans. The officers of the American company were enjoined from 
communicating with their former British associates. This was an 
intolerable situation for the American company, as they thereby lost 
the management authority in the British company and lost the power 
to say how their own capital contributions should be used. Under 
the cireumstances they took the first opportunity to sell their holdings 
in the British company. Now this very important American com- 
pany, which has plenty of competitors both in the United States and 
abroad, has been driven from the foreign field to the detriment of 
the best. interests of the United States. At the same time the British 
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economy has been deprived of the benefits of the know-how of a very 
substantial industry. 

As long as international business arrangements do not operate in 
the United States, we feel that their v validity must be determined by 
the law of the place where they operate and not by our own. In fact 
it constitutes a direct interference with the internal affairs of 
friendly nation for us to declare unlawful business arrangements w hich 
operate in that country and are lawful there and do not operate in 
our own. For example, investors in a joint enterprise, to which an 
American concern is an important party, may suffer substantial losses 
if at a later date it is decided that the arrangement is unlawful under 
American law and that the American concern is prohibited from 
participating further or is required by an American court to compete. 

In our letter of May 10 we quoted statements of Mr. Justice Hoimes 
to the effect that the character of an act as lawful or unlawful must 
be determined wholly by the law of the country where the act is done. 
That is a very simple and workable rule, Mr. Senator, and to those of 
us who are devoting our lives and energies to promoting the foreign 
trade of the United States it points the right way to proper interna 
tional business conduct. The whole essence of our approach is that 
each country passes laws in regard to the conduct of business and we 
must conform to those laws. In the case of Great Britain surely the 
elected representatives of the British people are better qualified to 
judge what is best for their country than we are. After all, we fought 
the war of independence to establish the principle that laws should 
be made by the elected delegates of the people on whom they are to 
operate. As far as I know, the British Parhament has not attempted 
to apply its own laws to the territory of the United States since the 
Thirteen Colonies achieved their independence. It seems hardly ap- 
propriate for us to insist now on our right to apply our laws to opera 
tions within British territory. We feel that a due regard for inter- 
national comity requires that Britain be left free from interferences 
on our part when it comes to establishing and maintaining the terms 
and conditions of trade in her own country. 

This would also be in line with our policy of supporting and en 
couraging the prosperity of our allies. We have been spending vast 
sums on foreign aid to help friendly foreign countries build up their 
economies to establish with us a bulwark against communism. Private 
American enterprise can help the American Government objective by 
contributing know-how and capital to enterprises in these foreign 
countries. This method gets down to the root of the problem and 
saves the American taxpayer. Mr. Senator, I state categorically that 
the attitude of our Justice Department is a positive deterrent to the 
dissemination of American know-how and of capital investment abroad 
and obviously prejudices the welcome which our hosts are willing to 
extend to our businessmen. It thus tends to block and retard the very 
farsighted policies of foreign development and the strengthening of 
our allies which our Congress has so wisely and consistently supported 
since the war. 

As I understand the situation, the present impact abroad of our 
antitrust laws did not come about by a deliberate act or acts of Con- 
gress. Rather it has been an enlarged interpretation of those acts by 
our Justice Department. By doing so they have unfortunately not 
only done great monetary damage to American business abroad, but 
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ey have lowered the prestige of the United States as well. Some of 
ie suits which have been lodged have seemed so grotesque to people 
foreign countries as to bring ridicule on the good name and common- 
sense of Americans. 
[t is incomprehensible to American businessmen abroad that their 
Government should pursue them in their legitimate business projects, 
d endeavor to encompass them with laws which were obviously in 
nded to apply to Americans operating at home. No one in America 
harmed by any arrangement which an American company might 
ike 11 . foreign country with a national of that foreign pace 

ch catcemmenied is to be wholly operative outside of the United 
tates. 

"] have always considered that the Webb-Pomerene Act was a 
sound approach for American foreign business and provided ade- 
quate protection for competition within the United States. It is 
vith great regret that our chamber has seen the Justice Depart- 
ent whittle away at the specific authority granted by our Con- 
vress. An important case comes to mind where several American 
companies engaged in the same line of manufacture and sale joined 
together under the Webb-Pomerene Act to form a joint enterprise 
io manufacture and sell their products in many of the foreign coun- 
tries of the world. Eventually as business grew, and the joint 
venture learned more and more about this foreign business, and be- 
cause of various tariff situations in many foreign countries, they 
ogically established factories abroad in strategic places where their 
\merican manufactured products could not enter or were priced 
out of the market. These factories abroad prospered. Now, at this 
stage, our Justice Department brought suit against these companies 

America, the result of which was to break up the foreign ven- 
ure which had been established under the Webb-Pomerene Act and 
o force these American companies abroad to compete. It is a very 
serious and costly matter to break up a going business, but this ac- 
tually was done to the great harm of the American companies. Now, 
instead of having one selling organization abroad which could be 
handled with the lowest overheads and in the cheapest manner, each 
one of these companies must maintain separate overseas organiza- 
tions, which adds to the cost of selling American goods. The sad 
hing is that these American companies today are not prospering in 
the @ same manner as they did when they operated abroad conjointly. 
The action of the Justice Department was destructive of American 
enterprise and investment abroad. 

One of the favorite ways for American companies to profit abroad 
by their patents and know-how is to license foreign companies to 
manufacture the American product abroad. This ne: rly always 
wutomatically grants a certain exclusive territory to the licensee, 
and the Justice Department appears to hold that ‘this process is an 
infringement of our antitrust laws. A case comes to mind where 
an American company found it could not sell its product within a 
certain foreign country. It had an opportunity, however, to license 

\ local company to manufacture its product, and it wished to do so 
idl also to confine the sales of that product manufactured by that 
specifie foreign company to that same country. The American com- 
pany’s lawyers were advised that the Justice Department would hold 
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this licensing agreement as unlawful, and the American compan 
therefore had to forego any profits which it might have made out 
of this licensing »rrangement. The result is that none of the products 
of this company are a in that particular foreign country, and the 
American economy is deprived of the earnings of that American 
company and the sii ‘rican Government is depr ived of the taxes 
which it might have received on the earnings of that particular 
American company. 

In our opinion the American national interest is not served by the 
present interpretation of our antitrust laws. Indeed, such interpre- 
tation does our country and our interests a great disservice. Our 
State Department in the past has welcomed certain business deals 
abroad because of the fact that they were positively in the national 
interests of our country, only to find that the Jusice Department 
has attacked the arrangements on its own narrow interpretation of 
our antitrust laws. Surely here is a situation, Mr. Senator, where 
our Congress can act in a wise and statesmanlike manner, and limit 
the application of our antitrust laws to our own country. 

I wish to make a personal observation which arises out of my long 
residence in many cowntries of the world. The rest of the world is 
most unlikely ever to adopt our antitrust laws which we have evolved 
to suit our own vast economy and continental position. Because 
these laws suit us is no reason that they will suit others. We have 
only to look around to see that other nations do not think that our 
laws suit them. After Germany and Japan were conquered we im- 
posed on them our own concept of trade, industry, and finance. Now 
that these nations are free they are discarding our ideas and are 
planning their economic structure more in line with their own think- 
ing. Let us lead them, if we can, by example. We can show them 
that the American concept of competition is good. But to try to in- 
fiuence them by stretching out antitrust laws outside of our own juris- 
diction is legally unsound and furthermore harmful to our world 
position. 

We are glad, Mr. Senator, that your committee is giving this matter 
serious consideration. We can only hope that, as a result of your 
study, American industry abroad will be set free to devote its energies 
to sound and constructive business development—under the banner 
of free enterprise—which will permit the greatest use of our capital 
and brains in productive endeavors and which will redound not only 
to the benefit of America but to the world as well. 

Senator Kiicore. I want to ask you a question, Mr. Hayden. At 
our recent hearings in Washington, a number of witnesses were rather 
insistent that an agency should be set up to pass on contracts involving 
foreign trade, in order to determine in advance whether they are in con- 
flict with the Sherman Act. If the arrangement was cleared, and 
lived up to, then the parties could not be prosecuted. What do you 
think of this proposal ? 

Mr. Haypen. I only came to hear about this a few days ago, and my 
first reaction was contrary to it. To set up a policing group of this 
sort is to have government of men and not of law. It is ‘Tike going to 

: policeman and asking him if what you are about to do is illegal, 
att a policeman is not qualified to interpret such questions and m: ake 
such decisions. Furthermore the membership of the commission 
would always be changing, and so would the commission’s views. I 
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«0 don’t believe a commission could have the wisdom to make such 
isions. American business is always changing. The people 
ound the board table must make the decisions. The only sound 
ise is to go right back to the time when the antitrust laws were 
ey to the established rule of international law that each country 
<es laws for its own country, must respect the laws of other coun- 
s and must not force its jurisdiction inside another country. 
Senator Kuteore. Is it your belief that the Sherman Act and other 
.ws of a kindred nature should be somewhat overhauled in the light 
of modern conditions / 
Mr. Haypen. It is. The whole concept of business has changed 
ce those laws were passed. I can look back with horror on some 
of the situations existing many years ago before business became gen- 
’ rally conscious of its public ‘responsibility. The Sherman Anti- 
Act and other legislation have done a marvelous job for us in- 
side our own country. I have no judgment on what should be done 
bout these laws in the United States. But we Americans, sitting 
round this table, feel that American laws should be amended to ex- 
clude specifically any acts which take place in a foreign country. As 
long as an action takes place here and its results are felt here it should 
be no concern of the American Government. We feel the laws should 
be amended to exclude specifically any acts which take place in a for- 
elon country. 


STATEMENT BY JAMES E. CURRIE, MANAGING DIRECTOR, 
STEVENSON, JORDAN & HARRISON, LTD. 


Mr. Currie. Mr. Senator, I volunteered to submit a statement and 
to appear here to provide your committee with matter that I hope will 
be helpful to you and to them in their deliberations and conclusions. 

May I introduce myself. 

I am an American citizen and I have lived in England since 1933. 
| am now, and have been since then, the managing director of Steven- 
son, Jordan and Harrison, Ltd., management engineers, and consult- 
ants. This is an English company but it is associated with Steven- 
son, Jordan & Harrison, Inc. ., of New York, Chicago, Cleveland, and 
Buffalo. 

[ and my associates here in London are consultants on problems of 
management. We assist management in engineering its activities, 
in planning and controlling them. We do not encroach upon the posi- 
tion of the consulting tec hnical engineer in the design of machinery 
and plant or in the establishment of technical details of product, but 
we are concerned in setting up the proper physical circumstances to 
produce maximuin sustained profit and with the conduct of all activ- 
ities to the same end. 

In the course of my work in this country, I have participated in 
viving advice to many different concerns, British as well as American. 
The companies served by my firm in England include those in the 
production or manufacture of chemicals, ol: iss, electrical equipment, 
textiles, timber, steel, radio, building materials, and many different 
kinds of equipment. I have also been closely interested in the work 
of the productivity teams which have been sent to America by British 
industries to study American methods and practices. I believe this 
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has promoted an increasing interest for closer association betwe 
companies here and at home. 

I know, from first-hand experience, that this has influenced Amer; 
can exports, particularly of machine tools and equipment. It natur - 
ly follows that by this association the methods employed in the Stat 
requiring the use of such machinery and equipment, do result in thei ‘ir 
purchase by companies in Britain. This is my idea of the way to 
expand trade: To expand—not to stultify trade by restriction. 

I have felt that it might be helpful to you, Mr. Senator, and to you 
counsel, Mr. Burns, if I were to tell you briefly how, as a result of my 
experience in this country and my association with American business 
here, I feel about the subject matter of your present investigations. 

When the American Chamber of Commerce in London, of which | 
am a director, considered this matter in the early part of this year 
and wrote to you in May, I was reminded how interpretations of the 

a ican antitrust laws had so extended their scope that they ap 

ared to reach almost any cooperative arrangement which was made 
in this country between a British company and an actual or potential 
American competitor. I am convinced that this extension beyond 
the simple principle that our laws should apply only to arrangements 
which operate in our own country will have very harmful effects. 

The only hope of Britain’s survival economically is to enlarge and 
perfect her industries. This fact dominates her thinking and action. 
It is true that British industry today welcomes American particip: 
tion in its strenuous effort to accomplish this. It seeks energetic ally 
to share in American know-how, engineering skill, production tech- 
niques, and distribution methods. Productivity teams have returned 
from America not only with a great deal of knowledge of American 
methods and skills, but in a gre sat mi iny instances with ties and asso 
ciations that can mean a great deal for Britain and that open avenues 
of trade for many American businesses. This is a two- -way stream of 
knowledge, Senator, as similar benefit has passed from Britain to our 
country, 

[ think it is of the greatest importance to both countries to protect 
and foster these ties and associations rather than to impede or even 
destroy them. Yet one of the greatest obstacles to this healthy and 
vital development i is the destructive effect of our antitrust laws, which 
have been interpreted to discourage arrangements abroad. 

What the British (and, I believe, the nationals of many other coun- 
tries) are seeking is cooperation with us; cooperation that will lead 
to more ¢ ompetition in the world. 

It is true that there are restrictive practices existing in Britain 
today. I have, however, seen the gradual and continuing disappear- 
ance of such practices. It is this “inevitability of gradualness” that 
is the prevailing custom or natural habit here. 

To be spec ific, I shall tell you about a particular case. I cannot 
mention names, for reasons which I am sure you will appreciate. 

Before the war, an American manufacturer acquired an investment 
in an English company engaged in the same line of production in this 
country. This investment was substantially less than 50 percent, but 
the two companies had an agreement that the parties would make 
available to each other technical skill and know-how, and would not 
manufacture or seil in each other’s territory. The arrangement was 

not limited to the United States and Great Britain, but applied to 
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iny other countries as well. Proceedings were instituted in the 

lnited States under the antitrust laws against the American com- 
any, and as a result the agreement was canceled. The American 
company also sold its investment in the British company. 

Instead of the result being (as perhaps the law intended) that the 
American company entered the territory of the British company and 
tively competed with it, all that has h: appened is that the cooperation 
between the two has ceased and the American concern has lost its 
British investment. There has been no competition, and there is no 
prospect of any competition. There is no doubt that this action handi- 
( = ig the British company, and there is no doubt it did not benefit 

se ican company. 

‘his sort of thing discourages British companies from effecting ar- 
rangements with American companies when there is a risk that, after 
having done so, such arrangements would be canceled because of the 
imp act of the antitrust laws. This can only mean that British com- 
nies will avoid arrangements with companies in the United States 
ind will seek to effect ties with continental companies, with which they 
can enjoy freedom of Seana) ee trading. 

Now, I think, Mr. Senator, this kind of development is doing our 
country a lot of harm. Why should our business be driven out of this 

sind of association? Why should the British, who want our help, our 
fi ance, our skill, our know-how, be forced to turn to the Swiss and 
the Germans and others on the Continent? What sense is there in 
this? 

Serious consideration, Mr. Senator, is being given to this and it is 
probable that the tendency will be to move toward arrangements with 
companies in continental countries to avoid this harassing and con- 

fused situation. 

Our antitrust policy is a deterrent and discouragement to American 
association with foreign companies. It is not helping us, and in many 
instances it is depriving countries which it is our policy to support by 
providing the benefits of our trade and skills. To stop this withering 
of American trade and investment, I think we should quickly remove 
the shackles imposed by our antitrust laws. Americans, when they go 
abroad, should a free to do business in accordance with the laws and 
customs of the countries where they operate. 

To me, Mr, Senator, our concern must be to achieve security in na- 
tional defense and economy. National defense is a matter beyond my 
competence. Economy requires international cooperation, and al- 
though we are the most powerful Nation in the world, I consider we 
must move forward to maintain security in the future by such inter- 
national cooperation. Mr. Senator, I contend that this is the age of 
interdependence leading to a safe, permanent security. 

In the United States, businessmen may have become accustomed to 
the great uncertainties of our antitrust laws and to seeing the opinions 
and predictions of the best lawyers repudiated by later decisions of 
our courts. In foreign countries, however, these uncertainties are a 
serious handicap. Foreign concerns do not understand our laws and 
do not like making arrangements which may later have to be broken. 
In my view, it is essential that everyone know what the law is: that it 
bee lear and certain, not obscure and confused. 

We in the chamber in London are convinced, Senator, that business 
cannot prosper abroad without complete exemption from the American 
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law as regards operations outside our territory. I see no harm to ow 
economy in such a course. 

[ have heard references, Senator, to consequences within the Unit 
States. I feel that unfavorable consequences to our country now o! 


tain under our antitrust laws. In my opinion, the consequences ¢a 
only be: 


( 


(1) The discouragement of our overseas investments. 

(2) The loss of income to our country, with its consequent harm. 
ful effect on our economy. 

(3) We will lose our association with overseas industry, with 
all the benefits this provides. 

(4) Weshall drive our overseas associates to seek arrangeme 
with other companies in other countries, where freedom to 
@XISTts. 

(5) Weshall miss a great opportunity to promote internat ional 
goodwill, and shall prejudice our position of friendliness and 
stifle international goodwill toward us. 

(6) We risk being isolated. 

These are serious consequences, Senator. 

It seems to me, therefore, that common sense indicates that we seize 
the opportunity to revise our antitrust laws now, as vital to the future 
of our country. We must not only allow but encourage our indus- 
tries to expand overseas. They can do this only by being free to 
operate in accordance with the laws of their host country. ‘We must 
avoid attempting to impose our laws on activities in other countries, 
This seems to me contrary to the spirit of the comity of nations, and 
would only lead to misunderstanding and lack of faith. 

We may strive—and I think we e should—gradually to educate other 
countries to the benefits to be derived by free competition in a free 
enterprise. Until such time as they determine to accept this, we have 
no right to impose our laws on them, to the detriment of our industri les 
and our country. 

Senator Kréorr. A witness at our recent hearing stressed your last 
point about education as a reason for not changing our policy. He 
suggested it would be setting a bad example for us to change our tech- 
niques, judments, and laws at the present time, because other countries 
were gradually coming around to our ideas of free competition. 

Mr. Currte. I doubt this would have much effect. The possibility 
of other countries adopting anything like our antitrust laws is far 
in the distant future. In the meantime let us approach it slowly by 
setting an example of the right way to approach the expansion of 
overseas trade. As I have said in my statement, I contend that our 
premise is now wrong and we should be the first to recognize it and to 
set the tone of future cooperation for international competition. 

Senator Kincorr. On the question of acquiring know-how, an Ameri- 
can fruitgrower who wrote to me recently was bitter about our spread- 
ing our know-how around the world, while our own surpluses keep 
piling up at home. 

Mr. Curriz. Ina sense I am a practitioner of exchanging know-how. 
The point is that it is two-way traffic, and while the United States is 
one of the most inventive countries in the world, it gets great benefits 
from the exchange of know-how with other countries. 

Senator Kiteore. Prior to World II we did little basic research in 
the United States. We did the apptied research—engineering re- 
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rch for production. But we are now doing basic research with our 

| scientific personnel, because the source of much of our basic re- 

rch dried up with the war. Penicillin is an example—it was a 

tish discovery but we deve loped the enginee r ing proces: for com- 

( — production. 
. CURRIE. aos, has revealed that these original ideas do not 
ppen just in one place. The same idea may be developed in another 
e and the exchange “of information brings about the greatest bene- 
Assoc iation of companies here with op posite numbers in America 
; them to be able to compete in the world much better. We should 
not an set that great benefit to both of us. 

Mr. Kine. I was over here in 1915, and you are pe rfec tly right that 
t was the war emergency which deve sloped our research. The stress 

f World War II made us go ahead with basic research. We knew 
hing about aircraft steel until the impact of the Second World 
War. At the beginning of the war the United Kingdom Navy had a 
good air-cooled engine which was of help to us. We also had ar- 
raugements for the use in our aircraft of British engines like the 
Sapphire and the Allison. 

Mr. Currie. That is just my point. We cannot risk anything that 

ll upset the great benefits we both get from these exchanges. Fur- 
thermore in discussing antitrust laws, peoples’ minds run to the 
giants—the outstanding cases. I am applying my thinking to the 
hundreds of small companies concerned with agreements of this sort. 
[am very much concerned with their position in the future. 

Mr. Josep W. Burns. In order to relate problems of foreign trade 
to our study of the antitrust laws, it is very useful to have the views 
of American businessmen continually engaged in foreign trade areas. 
But you must also relate your views to the domestic scene and the 
p! hilosophy which governs it. Things which in the light of your ex- 
perience in Engl and seem inconsequential to you have over many 
years become important in the United States, at least in the public 
mind, 

We should try to state what the basic principles are and to see to 
what extent we agree. In the domestic scene, leaving aside foreign 
trade, the United States appears to have adopted the policy that free 
and open competition, and the elimination of predatory practices and 
unfair tactics, is the basic principle upon which our economy should 
operate, and in the Sherman Act any agreement to restrain trade was 
declared unlawful. The Supreme Court some time later put in the 
“rule of reason,” which immediately caused a problem because it had 
to be decided what is reasonable and what is unreasonable. The courts 
and Congress and everyone concerned have learned there is no simple 
answer. Almost every contract between two parties contains some 
element of restraint. Nevertheless the courts have over the years 
developed certain basic principles which appear to be accepted. When 
you start relating those principles to foreign commerce, if you look at it 
solely from the United States side, the philosophy seems to require 
that American businessmen who conduct their business abroad should 
adhere to those pr inciples, and the Supreme Court has tended to agree 
with this point of view. The question is, Has the Court gone beyond 
what Congress intended, or if not, are conditions today such that the 
law should be ch: anged ? 
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Now, as I understand the arguments of those who do not wish to 
relax the law in its relation to foreign trade, we start with the premise 
that Americans doing business abroad should compete openly. They 
feel that if they do compete openly there is a better chance that our 
economy will be benefited by the exchange of products from one coun- 
try to another. Of course, at this point you have to set aside tem- 
porarily the problems of tariffs and the availability of raw materials, 
That itself may not be wise but it appears to be the premise. Taking 
a fungible, nonpatented product they believe the door should be open 
for Americans to trade abroad without agreements of any kind, and 
that a foreign businessman should be free to sell in the United States 
without any restrictions. 

The burden of your presentations here seems to be, at least in part, 
that the Amercan businessman who wants to do business in England 
must conform to the conditions under which his English competitors 
operate. Those persons in America who do not wish to relax our 
antitrust laws question whether the United States gains by having 
an American company following customs over here which are not 
competitive, especially if there is no Government requirement that 
there be an agreement which restrains competition or divides terri- 
tories. For example, the American, instead of entering the English 
market, goes along with the established practice here, and in return 
the English manufacturer agrees not to try to export to the United 
States, thereby resulting in the elimination of possible competition. 
That is the premise which is put forward, and the one which the De- 
partment of Justice starts with in these cases. What is your reaction 
to this? 

Mr. Currie. If any American manufacturer were able to export his 
product to any other country competitively, he would continue to do 
so and would not seek to establish an association with any company 
in another country. It is because he is unable effectively to compete 
in this country that he seeks the next best thing which is to establish 
some association here. He would not lose at all, but would gain some- 
thing from it, either by an investment in a company here or by estab- 
lishing an arrangement for the exchange of know-how which would 
contain some stipulations as to price, territory, and so forth. What 
must he do in the circumstances? He does not want to lose the trade, 
so he wishes the best arrangement to keep himself in the trade. 

Dr. Epwarp L. Luoyp. There seems to be the impression that there 
is a lack of competition here, and that price is the only competitive 
factor. Actually there is a highly competitive situation here in con- 
sumer goods. There is for example a soap war now on which makes 
soap wars in the United States look like minor happenings. There is 
intensive competition in the markets of this country—it takes the form 
of product competition; making something better for the consumer— 
or service competition—rendering better service to the consumer. 
There is price fixing, but don’t think that because prices are fixed that 
competition does not exist. An American company doing business 
should not have restrictions on it. It cannot do business abroad if it 
does not engage in the practices which are customary in the particular 
country. If we want our businessmen to do business abroad we can’t 
dictate the policies they must follow. If we do, they may run afoul 
of the laws of the other countries. An American firm coming into 
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s country is going to be told it can make the capital investment 
does certain things. You can do what you want in your own 
try but neither we nor any other country can dictate the laws 

other countries. You might really ie saying, “You can’t do busi- 

: abroad.” 

Senator Kircorr. What about agreements not to ship to the United 

States, where a company forms a mutual venture with an English com- 
ny manufacturing the same type of thing, and they pool goodwill 
‘ademarks ? 

Mr. Kine. Mr. Burns’ statement was very general, but this sort of 
association can’t be disassociated from the economics of the case. 
This manufacturer cannot import his product into this country 
ind it is not big came for him to put his own plant down and trade 
within the law as you interpret it. But he could make an arrange- 
ment with another manufacturer here who will make his product 
among a series of others. You don’t suggest he cannot make such 

arrangement but must lay down a plant here. I think we are in- 

erpreting the law and ignoring the economics of the whole thing. 
Our problem is that you must not interfere with the little fellow, 
the a in who is trying to expand his business in the best way he can. 

Senator Kireorr. Even if you amended the Sherman Act to permit 
agreements which did things not illegal abroad, this sort of agreement, 

f it limits competition in the U nited States, would still be illegal. 

Mr. Currie. I think everyone here will agree that competition is a 
creat benefit to everyone, but it is not always the most important thing 
and should not be our sole aim. There are other vital factors which 
do provide even greater benefits to mankind than competition may do. 
When an importing agency is started in this country, the parties do 
business as long as possible, but when economic law steps in and 
prevents them from continuing, then they may have to switch to a 
licensing arrangement or some “other method, which is agreeable and 
beneficial to them both. This is the only alternative to being stopped 
from doing business. 

My Wiri1am D. Wurrney. We have heard of the irritation felt in 

ie United States over the fact that during the war it was necessary 
to pay attention to what a large German combine said we had to do. 
What we do not appreciate is that people in England react the same 
way when an American company, 60 percent American-owned, 40 per- 
cent British-owned, comes here and is then expected to obey our Amer- 
ican laws. You have exactly the same irritation because the situation 
is identical. 

A precise case is the Timken case. About one-third of the shares 
of this company are British-owned. I don’t think the British yet 
realize that the United States court has told them they can’t have 
the benefits of their investment in the United Kingdom market. If 
they did they would feel exactly the same way as we did when the 
Germans spoke to us. 

= tor Kireore. There are conditions, especially in Europe, where 

American manufacturer can’t export because he can’t get per- 
mission tosell. Soif he wants to market his produce t he has to interest 
local capital. There are many such cases, aren’t there ? 

Mr. Krna. With regard to the Timken case, there again the laws of 
economies come into the forefront because Timken does not do all the 
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business inthis country. There are several big firms (SKF, Ransome, 
and Marles, and Hoffman) and a lot of small firms. There is conipe 
tition, yet the gist of our approach to Timken seems to be that you 
must do so and so because you are doing all the business over there. 

Mr. James L. McDonnewi. (Breed, Abbot, & Morgan). T had a 
letter the other day about the Timken case. The solicitor who wrote 
said he had been unable to find any report of the case here, and ob 
viously it was of no domestic interest. But he said a substantial 
American company with a subsidiary over here had written to the 
subsidiary that in view of this case they were going to wind up thei 
subsidiary. 

I would like to say that I associate myself completely with what 
has been said. I believe the United States businessman abroad needs 
not a reasonable certainty that he is not going to be attacked, but they 
need absolute certainty. The fears they have control their decisions 
as to whether to divulge their know-how and to get into or stay out of 
the market. Those fears are measured by the risks they take. 

Mr. Burns. I stated the premise which I did because we must not 
lose sight of the general application of the law to many areas. The 
situations which you have been discussing relate to instances where the 
American could not do business in these foreign countries and those 
are the ones we want to hear about, but there cert: uinly must be many 
American products exported to which this premise applies. It is not 
likely that you can obtain any substantial support for a point of view 
that there should be agreements to fix the prices of those products in 
the various countries in which they are sold if the effect of such price 
fixing would be to dissuade foreign manufacturers from competing in 
the United States. So, if you make a statement that the American 
antitrust laws should not affect agreements made abroad you have a 
statement which is too broad for application and you have to concen- 
trate your efforts on the particular situation you have i inmind. Even 
under the decisions today, there is a large body of opinion (represented 
in the report of the Attorney General’s committee which has been 
studying the antitrust laws) which holds that if in fact it is shown by 
evidence an American manufacturer could not import his product into 
a particular country, then he can make an agreement setting up a sub- 
sidiary and giving know-how and agree not to export, since there 
would have been no competition effective to be restrained. The Su- 
preme Court decisions may not make that clear and it may be that 
Congress should clarify it. Where in fact there was no competition 
to begin with because of these various factors, this evidence might be 
shown and the agreements permitted. Most of the situations you de- 
scribed may not be prohibited by the actual decisions of the Supreme 
Court. However, there is language in the Timken case and the view 
is taken by the Department of Justice in discussions with attorneys 
which may indicate an attitude closer to the objections you have raised 
and your feelings. 

One way our subcommittee has been considering as a method of 
achieving the desired result is to provide some means or mechanism 
by which approval could be obtained for specific agreements. These 
agreements are probably not even daily occurrences at home or in 
Europe. Certainly as far as each company is concerned they would 
not be delayed very much in obtaining a ruling. The proposal which 
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was also put forth by the National Foreign Trade Council was that 
there ought to be some method provided by which a ruling can be 
obtained in advance. It may well be that some aspects of foreign 
trade should be exempt but we must have a factual showing in our 
report. What we want to obtain from American businessmen in 
Europe are some concrete situations some of which you have given us, 
hut it is necessary to obtain sufficient examples to justify a representa- 
tion to Congress ‘that the law should be changed. It m: iy be better to 

. machinery for specific exemptions rather than any broad blanket 
ext might : . 

Senator Kintcorr. Mr. Hayden’s chief objection was that different 
hoards from time to time would change the rulings. That is a fact, 
and in some way that must be safeguarded against. It is also a fact 
that different industries have different problems in different coun- 
tries, and Congress could not establish a detailed set of hand rules. 
Inder the Coal Stabilization Act we had a Coal Stabilization Divi- 
sion in the Interior Department which set a cost-of-production figure 
working in consultation with advisory committees. If we set up such 
a system under the antitrust laws, the industries involved might form 
an advisory council to formulate rules applicable to their own business. 
What do you think of this? Willit work? 

Mr. Haypen. This would be most complex and most difficult. The 
variations in foreign trade are almost infinite. However, our chamber 

vill consider this aspect and in due course submit our considered 
opinion on it, 

Senator Kingorr. Meanwhile, please give Mr. Burns all the data 
you can, particularly specific instances like the Timken case. 

Mr. Wairney. I hope you will bear in mind that what you are 
talking about is not just a particular Godidstry in the United States, 
hut industries in England, France, and so forth. Can you expect a 
group of men in W ashington to pass on prices and selling conditions 
in other countries ? 

Senator Kitcore. No. What the Board would have to decide would 
be what kind of contract an American company could make without 
violating our laws. We are thinking of a Board to pass on inter- 
national contracts just as we are now trying to get the Federal Trade 
Commission to pass on mergers. 

You can see the problems we are faced with. We are trying to 
inauke a factual study, and we need facts to take back for Congress. 
Where American companies simply cannot get into this market unless 
they conform to English practices and English laws we should have 
information on such cases so we can decide what we should do. 

Mr. Haypen. Mr. Senator, may I express our great thanks to you 
for allowing us to appear before you to give you our views on this 
important matter? 

Senator Kincorr. I am very appreciative of so many coming here 
today to let us listen to your troubles and to see if there is some way 
ve can help you out. Tam very much interested in the foreign-trade 
aspects of this problem, not only from the dollar point of view alone, 
but also because of the importance of building up the free world’s 
strength and maintaining the capitalistic system in the world. Once 
you are on a good tr ding basis with another country, you are friends. 

The conference stands adjourned. 
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MEMORANDUM SUBMITTED BY THE AMERICAN CHAMBER OF COMMERCE IN Lo yypoy 
TO SENATOR KILGORE, CHAIRMAN OF THE SUBCOMMITTEE ON ANTITRUST ay; 
MONOPOLY OF THE UNITED STATES SENATE JUDICIARY COMMITTEE 


This memorandum is submitted by the American Chamber of Comm 
in London in response to Senator Kilgore’s request at the hearing at ty 
American Embassy in London on September 28, 1955. Its purpose is to s 
out the views of the American chamber on the extraterritorial application of th, 
American antitrust laws and the chamber’s reasons for urging Congress 
restrict such application to activities within the territorial limits of the United 
States and its possessions. 


OUR POSITION IN THE WORLD 


Politically the world today is composed not only of the 60 nations who are 
members of the United Nations but of a further 24, making a total of s4 
undoubted sovereign states. As colonial possessions become independent these 
numbers will increase, so that the trend is toward more, not fewer, sovervig), 
entities. 

According to article 2 of the charter, the United Nations is “based on the 
principle of the sovereign equality of all its members.” Thus, however sma! 
and insignificant, each nation is a sovereign in its own right, having a status 
equal to that of the United States. From this it follows that each nation has 
a sovereign right to enact its own laws and to regulate its own affairs, including 
trade, within its own borders. 

This principle is in accordance with a fundamental proposition of interna- 
tional law that each sovereign state “enjoys an exclusive right to regulate 
matters pertaining to the ownership of property of every kind which may be 
said to belong within its territory.” 

Contract rights are a species of property. It is thus elementary that the 
law of one country cannot operate within the territorial limits of another coun 
try so as to alter contract rights or any other form of property. Any attempt 
by one nation to do this would infringe the exclusive right of the territorial 
sovereign. 

Whether this structure of the world as we know it will change in the near 
or distant future so that individual sovereign states will agree to conform to 
the rules of some supranational body or organization on certain matters, such as 
the regulation of international trade, is for present purposes irrelevant. We are 
concerned only with the state of the world as it is today, and as it is today the 
United States cannot “regulate matters pertaining to the ownership of property” 
in foreign countries without infringing the sovereign freedom and exclusive rights 
of the nations concerned. 


REGULATION OF OUR OWN NATIONALS 


While it is recognized in international law that a state may punish its own 
nationals for disobeying its commands while within a foreign country, this is not 
a right which is lightly exercised. As Mr. Bayard, our Secretary of State, said 
nearly 70 years ago: 

“Few countries have attempted to require of their citizens a general observance 
of their criminal law outside the national territory, except in ‘* * * barbarous 
lands where local law does not exist and to which the doctrine of the sovereignty 
of each nation for all persons in its territory does not apply * * *’.” 

It has long been our policy and the policy of other civilized nations not to 
attempt to regulate the affairs of their nationals when they become resident 
abroad. Not even the exigencies of exchange control have led Great Britain 
to require its nationals resident in the United States to conform to its laws and 
regulations in this field. Such a policy is understandable. For a nation to 
apply its laws to the activities of its nationals resident abroad subjects them 
to dual responsibilities in such matters and constitutes an interference with the 
exclusive legislative power of the territorial sovereign. 

There are four fundamental objections to our present policy of applying our 
antitrust laws to the activities of our nationals resident abroad : 

(a) Penalties are imposed on American nationals which cannot properly 
be imposed on the nationals of other countries, thus putting Americans at a 
severe competitive disadvantage to foreigners. 

(b) Confusion and uncertainty are caused by creating conflicts with for- 
eign laws and customs and subjecting Americans abroad to dual standards 
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(c) Other nations are deprived of the benefits of cooperation with Amer- 
ican business. 

(d) The application of our laws to acts in foreign countries constitutes 
an intrusion by us into the internal affairs of other nations, an interference 
with their exclusive right to regulate trade within their own territories and 
a serious breach of the comity of nations. 


COMPETITIVE DISADVANTAGE OF AMERICANS ABROAD 


It is presently the policy of the United States to promote and foster the devel- 
opment of American trade and business abroad and to encourage private Amer- 
ican investment in foreign countries. This policy is hampered and frustrated 
by the extraterritorial application of the antitrust laws which puts American 
business abroad at a severe disadvantage in comparison with their foreign 
colupetitors. 

With the possible exception of Canada, no other country of the world penalizes 
as we do the parties to agreements between competitors which limit competition 
among themselves and with others. In Great Britain cooperation between com- 
petitors usually takes the form of adhering to the rules of trade associations, 
he members of which regulate their own affairs. Frequently members agree 
to sell only at fixed prices and each member may be allotted a quota or a territory. 
European cartels are not dissimilar. 

It is not the policy of the American Chamber of Commerce in London to 
advocate trade associations or cartels. On the contrary it favors a competitive 
society; but it recognizes the impossibility as well as the impropriety of our 
prescribing competition or any other mode of behavior for the citizens of other 
countries. It is also apparent that our foreign commerce will not prosper if 
\merican business insists upon trading methods which are not in harmony 
with the wishes of the community where the business is done. Our failure to 
conform to the customs and behaviors of the markets where we operate can 
only work to our disadvantage. 

The Webb-Pomerene Act was intended to lessen the difficulty of trading in 
foreign countries. Exporters were permitted to combine so as to reduce the 
disparity between our ventures and large foreign combines and cartels. The 
court decision that American competitors cannot combine under this act to manu- 
facture abroad has largely nullified the effect of the law at a time when dollar 
shortages overseas severely limit opportunities to export from our own country. 
The result of this decision has been to compel the members of the association con- 
cerned to compete among themselves abroad, but this in turn has meant higher 
costs and greatly reduced prolits; also less tax receipts for the American 
Government. 

CONFLICTS WITH FOREIGN LAWS AND CUSTOMS 


As Mr. Justice Holmes pointed out in a leading Sherman Act case there was 
nothing in the common law of England or America which prevented competitors 
from agreeing to restrict competition among themselves. In his view neither the 
common law nor the Sherman Act prohibited arrangements between competitors 
which regulated trade among themselves and which were reasonably necessary 
for the protection of their own commercial interests, and this is the state of the 
law in England today. It is not, however, the law in the United States, as the 
Sherman Act has not been so interpreted by our Supreme Court. 

Our insistence on price competition is in conflict with this foreign approach. 
We do not contend that our antitrust laws as they have been interpreted by our 
courts do not represent the best policy for our country, but we do maintain that 
they are not necessarily suited to the economies of other countries and that it is 
unwise for us to insist that our nationals act in conflict with the customs and 
practices which prevail where they reside or operate. 

It is frequently pointed out abroad that insistence on price competition tends 
to drive trade into the hands of a few large strong companies and that the anom- 
alies and contradictions in our antitrust laws result from efforts by our Congress 
to protect small-business men against the competitive drive of big business. In 
Great Britain and on the Continent trade associations, cartels and other coopera- 
tive arrangements are largely designed to protect small business, to enable it to 
survive against the more powerful and frequently more efficient large organiza 
tion. Although it is recognized that the consumer may sometimes benefit from the 
greater efficiency of large concerns and from the fierce rivalry which commercin! 
giants so frequently engender, it is pointed out that there are not as many busi- 
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ness opportunities in small countries as there are in large and very often prot; 
tion of the small-business man is the greater social good. Cooperative arrang 
ments which prevent his destruction are thus tolerated and often encouraged jn 
many countries. 

Furthermore, trade cooperation does not necessarily exclude some elements 
of competition. Even among members of long-established associations there js 
frequently keen rivalry in service and quality and in many cases there is price 
competition as well. Sometimes, it is pointed out, there is even more price 
competition than in America as our restrictions against discrimination in price 
to different customers in the same class do not apply. 

Whatever the merits or defects of different systems may be, however, the fact 
remains that no other country in the world has the same antitrust pattern as 
our own and any attempt by us to apply our laws abroad inevitably creates 
conflicts with other systems. 


CONFUSION AND UNCERTAINTY 


Inevitably, also, our policy of insisting on our own system of price competition 
throughout the world as the proper behavior of our nationals causes confusion 
in other countries. 

It is not always realized abroad how radically the judicial interpretation 
of the Sherman Act has altered during the past 10 years. Joint arrangements 
made outside the United States with foreign competitors which before the war 
would have been regarded as beyond the reach of the Sherman Act or otherwise 
lawful have been declared unlawful, with the result that, not only have our own 
nationals suffered but foreign nationals, such as Imperial Chemicals Industries, 
Ltd., have been brought into our courts and compelled to conform to the newly 
interpreted requirements of our law in foreign markets, such as Canada. 
Argentina, and Brazil. 

Recent decisions have added to, rather than dispelled, the confusions and 
uncertainties of our laws as they are applied to operations abroad. Lawyers 
seeking to protect their clients from prosecution have leaned heavily on the side 
of caution, with the result that for all practical purposes in this field of law 
the remotest parts of Asia and Africa are treated as if they were States of our 
Union. The antitrust difficulties of the Persian Consortium illustrate these 
uncertainties and the extreme attitude of the Department of Justice. 

It is no answer to say that reasonable restraints abroad are permitted, as no 
one can yet say what are reasonable and what are not. The detached observer 
might readily have remarked that a combination to salvage the vast petroleum 
wealth of Persia and to keep it from the hands of Communist Russia would 
be eminently sane and reasonable, but the Department of Justice thought other- 
wise and after all what the Department of Justice thinks, responsibly or not, is 
what counts so long as the present uncertainties of the law remain. 

In the opinion of the chamber, no halfway measures can remove this confusion 
and uncertainty. Only a simple, clear-cut rule that acts performed abroad are 
beyond the scope of our law will enable our nationals effectively to increase our 
trade and investments abroad. 


DAMAGE TO OTHER NATIONS 


It has been pointed out how confusion and uncertainty harm the nationals 
of other countries as well as our own. It is equally damaging to their interests 
to deprive them of the benefits of cooperation and association with our 
businesses. ’ 

Since the war, as the result of visits to the United States by British produc- 
tivity teams, a strong demand has developed in Great Britain and elsewhere 
for exchanges of technical information and know-how. It is certainly to our 
benefit to take advantage of this demand and a great many of our businessmen 
have attempted enthusiastically to do so. Our antitrust laws have, however, 
proved to be an effective deterrent. 

As has been pointed out in the statements submitted by Messrs. Hayden and 
Currie on September 28, agreements for the exchange of secret information and 
know-how require some form of restriction upon competition between the parties. 
It is not to be expected that an American manufacturer would make available 
trade secrets to a British concern in the same line of business if the effect of 
this were to create another competitor within the United States. Correlatively, 
the other party would be equally anxious to avoid giving information to Ameri- 
cans which would introduce a competitor in the United Kingdom. It is thus 


ustorn 
“compe 
manu 
ments 
stitut 
ing th 


nt 
many 
of col 
There 
urgin 
of the 
Amer 
Amer 
as an 
In 
Mosle 
they 
eithe 
right 
our b 
intru 
and ] 
Fu 
nami 
urge 
forei 
Freq 
our | 
reas 
and 
Tt 
pact 
into 
cons 
time 
fron 
of o 
rapi 
then 
of re 
in tl 
men 
amo 


req 
frai 
to 1 
and 
fore 

IT 
ishe 
are 
to | 
tior 
con 
con 
I 


tior 





STUDY OF THE ANTITRUST LAWS 1873 


ustomary in arrangements of this nature to stipulate that the parties will not 
ompete in each other’s territories. Similarly, investments by Americans in 
manufacturing and distributing organizations abroad frequently involve agree- 
ments not to compete. Because such arrangements may be construed to con- 
stitute direct restraints of our foreign commerce, our antitrust laws are prevent- 
ing their conclusion. 


INTRUSION INTO INTERNAL AFFAIRS OF FOREIGN NATIONS 


It will doubtless come as a surprise to some Members of the Congress that 
many foreign nations not only do not understand and do not like our philosophy 
of competition but also resent attempts by us to impose our views upon them. 
There is, of course, nothing to stop our preaching the virtues of competition or 
urging other countries to adopt our system or even insisting upon a recognition 
of the principle in treaties of friendship and commerce, but for us to insist on 
American nationals resident in foreign countries, or the foreign subsidiaries of 
American parents, adhering to our competitive standards is frequently regarded 
as an intrusion into the internal affairs of foreign nations. 

In principle our attitude would not be very different from that of, say, a 
Moslem state which required its nationals to maintain several wives even though 
they should become resident in and subject to the laws of foreign nations which 
either expressly prohibited polygamy or regarded it with repugnance. We should 
rightly resent such an insistence on the maintenance of foreign practices within 
our borders. Our own insistence on competition in foreign countries is similarly 
intrusive and reflects a lack of tolerance and understanding of foreign customs 
and practices. 

Furthermore, our policy is not negative and passive; it is positive and dy- 
namic. We do not merely tell our nationals that our policy is competition and 
urge them to conform; we punish them if they do not compete. We declare 
foreign contracts unlawful and we require the breakup of foreign combinations. 
Frequently such contracts and combinations were entered into in the belief that 
our laws did not apply abroad or, even if they did, that such combinations were 
reasonable and lawful. We thus intrude actively and aggressively into trade 
and commerce within other sovereign states. 

There is no doubt but that our general philosophy has had considerable im- 
pact on the commercial life of other countries. We find antitrust laws coming 
into fashion not only where labor governments are in control but also where 
conservatives, as in England, regard it as politically desirable. At the same 
time we find that proposals are frequently different in fundamental respects 
from our Sherman Act and there are numerous instances of violent rejection 
of our philosophy and methods. For example, both Germany and Japan are 
rapidly discarding the legislation which our occupying authorities imposed upon 
them. Although there are indications that Germany will retain some measure 
of regulation over discriminatory trade practices (and Great Britain is moving 
in the same direction) there appears to be unanimous disapproval of our funda- 
mental philosophy that competitors should not be permitted to regulate trade 
among themselves. 

INTERFERENCE WITH SOVEREIGN RIGHTS 


Our insistence on active competition by our nationals in foreign countries con- 
stitutes not only an intrusion into their affairs; it is also an active interference 
with the exclusive right of the territorial sovereign to regulate trade in its own 
territory. 

It is a direct interference with trade in foreign countries for our law to 
require American parties to foreign contracts to breach such contracts by re- 
fraining from performance. It is also an interference with such trade for us 
to require Americans to break up foreign combinations, such as partnerships 
and joint companies, which operate outside our borders and in accordance with 
foreign law. 

It is not an answer that, in the future, our courts will somehow be admon- 
ished to avoid interfering with the legality of contracts and combinations which 
are lawful where they are made and operate but that they are to be left free 
to punish our nationals at home for participation in contracts and comb‘na- 
tions which, according to our notions of antitrust, restrain our foreign 
commerce, The effect would be the same; to force American parties to break 
contracts and retire from combinations into which they have previously entered. 

It is only by drawing a clear distinction between operations abroad and opera- 
tions within our borders that this interference can be avoided. We should not 
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punish our nationals for their participation in foreign ventures which operate 
abroad and are lawful where they operate any more than we should punish for- 
eign nationals for what they are permitted to do in their own countries by their 
own laws and customs, 

BREACH OF COMITY 


The comity of nations has been defined as “that courteous and friendly under- 
standing by which each nation respects the laws and usages of every other so 
far as may be without prejudice to its own rights and interests.” 

We can hardly contend that our rights and interests will be prejudiced by 
permitting other countries to regulate trade within their own territories in 
accordance with their own traditions and concepts of public welfare. 

We do not like cartels. We cannot, however, remake the world by applying 
our antitrust laws to foreign cartels or prohibiting our business ventures from 
participating in them and at the same time expect our trade to prosper to its 
maximum abroad. If we conclude that American participation in foreign cartels 
and trade associations does seriously prejudice our own rights and interests, 
then it seems to the American Chamber of Commerce in London that there is no 
alternative for Americans but to stay at home. 

We sincerely believe, however, that no such prejudice can result. On the 
contrary, American participation in foreign arrangements will not only mean 
more foreign commerce for us but it will enable our nationals to have a voice in 
important fereign commercial arrangements. We consider it essential that we 
participate actively in the commercial life of the world outside our borders. We 
feel that the skill and integrity of the American businessman is one of the best 
means we have of preserving peace, promoting goodwill and establishing a re- 
spect for a healthy capitalistic system. We feel that American business should 
be trusted and encouraged to trade abroad in accordance with foreign laws and 
customs and that, whether we like them or not, we as a Nation must respect 
those laws and customs and not attempt to interfere with them or to destroy 
them. 

We consider that the manner in which our antitrust laws have been applied 
during the past decade has been destructive of good international relationships, 
has caused confusion and uncertainty and has frequently brought our laws and 
institutions into contempt. We consider that principles of comity and the best 
interests of our own Nation require that Congress declare our policy to be that 
our laws shall be applied only to acts which take place within our own territory. 


LONDON, ENGLAND, October 14, 1955. 


(The following document was submitted for the record :) 


STATEMENT OF JAMES L. MCDONNELL, SEPTEMBER 27, 1955 


IT am an American citizen and a member of the bar of the State of New York 
and admitted to practice in the Federal Courts for the Eastern and Southern 
Districts of New York and the Supreme Court of the United States. For the 
past 8 years I have practiced principally in England. I am a member of the 
Middle Temple, one of the four Inns of Court in England, but being a resident 
partner of the London office of the New York law firm of Breed, Abbott & Morgan, 
have not been called to active practice at the English bar. 

It has frequently been within my experience to consider agreements and pro- 
posals submitted on behalf of American businessmen who wish to market their 
products abroad, and to advise on the antitrust aspects of such agreements and 
proposals. In this connection I have been deeply interested in the workings of 
competitive freedom. 

Freedom of competition is to all of us, as Americans, a very good thing. In- 
deed, it is to some Americans the greatest of all good things—the summum 
bonum of economic theory. It is only when we consider free competition in the 
light of the specific circumstances of countries other than our own that I 
would take exception to this latter viewpoint. Free competition in the sense of 
total or substantial abstinence from restrictive practices is a luxury and because 
we in America have been able to indulge this luxury we have prospered and 
grown strong. It does not follow, however, that a qualified and circumscribed 
acceptance of the principle of freedom of competition, by other countries, has 
made them poor and weak. It is precisely because they have been rendered 
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poor and weak by war or geography or other reason that they cannot afford to 
accept our invitation to do as we do in all things competitive. I have found in 
England an intense admiration for the American competitive philosophy as 
applied in our own country, but on the other hand a reluctance to buy for imme- 
diate use the embodiment of this philosophy in the form of our antitrust laws 
and their present-day application. 

England wants, and desperately needs, to get a firm foothold in the world’s 
markets and it is widely appreciated that this means increased productivity, im- 
proved quality, and cheaper prices—the very objectives which find expression in 
our antitrust laws. There is then complete Anglo-American unity on the ends 
to be achieved and variance only in the means. But even this variance is transi- 
tional. It would be wrong to force the pace. Let there be no misgivings that 
there is some perverse conspiracy here against progress and that the traditional 
concept of the British workman will prevent mechanization. Less than a week 
ago Harold Watkinson, the Parliamentary Secretary to the Ministry of Labor 
addressed the Engineering Industries Association and said: “The real danger 
to employment does not lie in change but in the refusal to change—in being left 
behind in the struggle for a share in the markets of the world or being priced out 
of them.” 

There is a tendency at home to look upon the activities of certain ministries 
here as the negation of freedom. It would be more accurate to describe them 
generally as the means of achieving freedom. Britain, having been a begging 
nation, does not want to become one again nor do we want her to become one 
again. We may question the suitability of some of the rulings of, say, the Board 
of Trade, in dictating the terms and conditions of foreign participation in British 
industry but the objective is clear and acceptable—in the hierarchy of economic 
values, the highest is that this country be and remain self-supporting. Hvery- 
thing else must be subordinated to this end. The great majority of the people 
in England do not like controls; they accept them only when they can see them 
as necessarily connected to desired ends. 

The other day I had occasion to review recent activities of the Ministry of 
Transport in resisting unwelcome restrictions. An American shipowner, who 
consulted me, said that he was informed that he could not bring a salvaged 
vessel into British yards for conversion without paying a substantial ad valorem 


duty. This information was incorrect but was given in reliance upon two con- 
flicting high court cases which rendered the situation doubtful. The Ministry 
of Transport knew that the rule of law enunciated in the later case was clearly 
against the fixed policy of the Government—to attract dollar earnings into 
Britain—and it had therefore initiated a ruling to set aside the effect of the 


high court decision. As a result there is now a statutory instrument which 
clearly gives the right to this American shipowner, and others like him, to avail 
himself of the economic advantages of the British shipyards without being 
harassed by Her Majesty’s Customs and Excise. 

This much is clear, then. Britain, for reasons of self-interest alone, is in sym- 
pathy with the principles of free competition and unrestricted commercial inter- 
course. Greater freedom will emerge as it becomes possible and feasible to re- 
move controls. But until this day comes the earnings from physical imports by 
Americans into Britain will fall far below what can be earned in other ways— 
all of which usually involve some form of combination. 

In discussing combination I should like to consider the question, Who is a 
competitor? An American wishes to exploit the possibilities of selling in the 
British market. He has found that physical exports are not a possibility. He 
has, for the sake of argument, patents of doubtful validity but relies confidently 
on his secret processes, know-how, and technical data relating both to products 
and tool design. He considers what would be a fair return to compensate him 
for the risk of divulging those processes and know-how which have been his 
chief protection. He selects someone whose performances in a similar, but not 
identical, line indicates a general suitability. Is such a person a competitor? 
On these facts I would say not. But if such a person made a product which had 
both similarities and dissimilarities with the one proposed to be marketed but 
which had not been marketed in the United States or was of inferior quality, 
would he be a competitor? I think not. It would be of the essence of a bare 
licensing agreement or of a licensing agreement granted in conjunction with an 
agreement to make and sell in a joint corporate enterprise, that the licensee 
should not compete with the licensor in the United States (this is true whether 
or not trademarks are involved) and also that the licensor should not sell in 
the licensed territory (even assuming he would be permitted to do so). Competi- 
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tion within the United State is not restrained, because the licensee was raise 
to a competitive status by the grant of the license itself. The right to sell in 
Britain is not restrained but rather exploited in the only possible way, by com- 
bining with a British producer. If this British producer is granted the right to 
exploit other foreign markets as well, it might be assumed that it is economically 
a sound decision and economically better than finding several persons similar to 
the British licensee, in France, Holland, etc., and by the same token competition 
is not restrained. How, in this situation, does the American’s foreign business 
partner differ from a licensee licensed under a strong basic patent? Technically, 
the allocation of territories might include countries where there is no patent 
protection or none pending. Technically, the American may place greater reli- 
ance on his accumulated skills and know-how and unprotected processes than 
on his patents but if competition is in fact not restrained and if in addition a 
contribution has been made toward two officially endorsed objectives—increased 
productivity abroad and increased American investment abroad—should not the 
venture be encouraged? 

Such a view might lead to this: All agreements entered into and performed 
by Americans in a foreign country, which are valid by the laws of such country, 
are not within the scope or intendment of the Sherman Act, if made with per- 
sons who had no previous import record into the United States or whose products, 
without the American contribution, are not competitive. 

In this way the Sherman Act would no longer actually restrain a substantial 
’ segment of commerce in foreign countries. That it does actually restrain is clear. 
Two weeks ago I received the latest evidence of this. I think the best illustra- 
tion is to quote, in part, the letter I received from my instructing solicitors: 

“We act for the British subsidiary of a substantial American company. 

“The American parent company has written to us referring to the ‘Timken anti- 
trust case’ and stating that in view of that case it has been considering the ad- 
visability of winding up the British subsidiary through which it now operates 
over here.” 

We can assume that the parent company’s legal advisers are aware of the 
rejection by the Attorney General’s National Committee of the reasons for the 
dissent expressed by Mr. Justice Jackson in the Timken case. We may also as- 
sume that the possibility of a hundred percent owned subsidiary has been con- 
sidered and for financial or other reasons rejected. Be that as it may, the fear 
and the uncertainty remain and I think it reasonable to assume that the British 
subsidiary will be wound up and the Americans will abandon the British market. 
Having initially adopted the subsidiary form it is not probable that it will now 
choose to operate through a branch office if for no other reason than the pro- 
visions of the Companies Act, 1948, which would require the American company 
to file annual balance sheets and profit and loss accounts and, if the American 
company had subsidiaries, group accounts as well. 

The effects of invalidation of these foreign agreements are so serious 
that the risks of falling foul of the rule in the Timken case become magnified 
and perhaps out of proportion to the true construction of that case and so 
the restraint on American business is real even though to some extent possibly 
self-imposed. These effects are readily imagined. The American manu- 
facturer, in good faith, licenses (with a division of territory) his foreign 
colleague and discloses everything that makes his product unique. He subse- 
quently withdraws because of antitrust considerations. Because the agree- 
ment is valid where made, he can never hope to get back into the territory 
covered by the agreement and he is forced to the sideline to watch the game go 
on without him. 

I recognize that the position I have been discussing is only a specific instance 
of the more basic approach that all agreements validly made and performed 
abroad are not properly the subject matter of an antitrust review by our 
courts. 

I believe that the arguments which support this more basic approach are 
sound and convincing and I would hope to see them prevail. Moreover, the 
assertion of jurisdiction in such cases only invites retaliatory measures. 

In the recent British Nylon Spinners case (involving du Pont and ICI) the 
English court of appeal rejected out of hand the American court’s assumption 
of jurisdiction based on some effects being felt in the United States of acts 
done under a British contract relating to a British patent. 

Again, we have the example of the Ontario Legislature making it a criminal 
offense to send any corporate records out of the jurisdiction when required by 
any branch of a foreign government. 
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| have discussed with counsel here the question of notices to produce records 
relating to business done in England by British and American companies. I 
was told that if any of the correspondence sought to be produced was with any 
of Her Majesty’s Government departments, the claim of privilege would be 
made and sustained. 

Another indirect effect of the impact of the antitrust laws abroad is to in- 
troduce the greatest caution and reserve as soon as there is a suggestion of 
possible antitrust implications. In a recent infringement case the defense 
was that the agreement was in violation of the antitrust laws and one issue 
was whether a British company, not party to an action in America, should 
take part in certain discovery proceedings which were characterized as a fish- 
ing expedition. The company in question had no strong objection until warned 
off by possible antitrust ramifications. The resistance to the discovery pro- 
ceedings hardened and valuable evidence in this particular action in America 
may have been withheld out of fear created by the antitrust laws. 

These and other examples point to the ill-will that can be engendered in 
an attempt to claim an extra-territorial jurisdiction which is repudiated here. 
We can expect to be thwarted continuously in our attempts to implement abroad 
our disputed jurisdictional claims. 








A STUDY OF THE ANTITRUST LAWS 


SATURDAY, OCTOBER 1, 1955 


Paris, FRANCE. 


The conference met at 11 a. m. in the Wallace Memorial Library, 
American Embassy, Senator Harley M. Kilgore presiding. 

Present: Senator Kilgore (oreddiing) ; 

Also present: Joseph W. Burns, chief counsel. 

For the Amercan Chamber of Commerce in France: Col. Robert A. 
Solborg, president, vice chairman, Armco International Corp.; 
W. Ross Leard, Socony Mobil; A. H. de Goede, International General 
Electric Co.; Milton Berzin, Société Matériel et Construction; John 
Ferguson, attorney, Cleary, Gottlieb, Friendly & Ball; John J. 
Hutchins, attorney, S. G. Archibald; W. Roy Weeks, former presi- 
dent of American Chamber of Commerce in France, chairman of 
the board and general manager of Ets. Weeks, S. A.; Roger D. King, 
ABCO Petroleum Co.; Mason L. Rogers, Dewey & Almy Chemical 
Division, W. R. Grace & Co.; F. L. Nash, Remington Rand; William 
W. Cloud, Westinghouse Electric Co. of Europe; John K. Miller, 
American Radiator & Standard Sanitary Corp.; T. C. Bower, Procter 
& Gamble France, S. A.; George Hook, Armco International Corp. 

Mr. Burns. The reason Senator Kilgore and I made this trip to 
Europe is because we received a letter from the American Chamber of 
Commerce in London and a letter from the one in Italy, both of which 
outlined the type of antitrust problem they encountered in their 
operations. The study we are making in Washington is a compre- 
hensive study of the entire antitrust field. The principal law has been 
on the books for 65 years, the Clayton Act for 40 years, and the Robin- 
son-Patman Act for 9 years, and there has been a certain amount of 
complaint in the last 5 to 10 years as to how the laws are working, the 
principal objection being that they are uncertain and inconsistent. 

The laws should be reexamined from time to time if for no other 
reason than to bring things up to date, and there is a general feeling 
among the members of the subcommittee that economic conditions have 
changed sufficiently in 65 years so that a reappraisal is in order. It 
may develop by the time we finish the study that there are sufficient 
changes to warrant amendment to the laws. So far, we are inclined 
to feel that there are at least some procedural changes in order. 

In the foreign trade field the complaints that have been made fall 
into two categories. One is that Americans selling products abroad 
frequently run into local conditions which make it necessary that they 
enter into agreements or conform to certain practices which are either 
contrary to the antitrust laws directly or appear to cause doubtful 
situations, or at least are contrary to their spirit. The American com- 
panies want to obey the American law, but when they operate in 
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Europe and must meet local conditions, there is conflict as to what they 
should do. 

The other field is in the licensing of patents, and there the problem 
seems to be that an American company which grants a license in 
Europe has several questions which may arise. One is whether the 
European license should be exclusive even to the extent of keeping 
the American product out. Another is whether the license should 
cover more than one country or simply be limited to the patents in 
the country in which the manufacturer is going to have his plant. 
Another one is historical. Certain countries have had sort of a sphere 
of influence, such as English companies handling the British Com- 
monwealth and French companies handling Africa or South America, 
and when they come to patent licensing they like to retain the same 
areas or markets they previously had. Tikewinn when a foreign com- 
pany wishes to grant a license in the United States, it doesn’t want 
also to give a license to sell in France, which would mean the same 
product would come back to compete. So it hits against the main 
philosophy of the antitrust law because one of the results of the 
license would be to eliminate actual or potential competition. 

Now the arguments that have been presented in favor of the limi- 
tations on competition are that conditions abroad are quite different 
from what they are in the United States, but even in the case of the 
United States, an American manufacturer doesn’t want to create 
competition abroad with his own patents so he might as well keep 
them to himself. But if he can grant the benefit of his technique and 
know-how, he is willing to do so, provided it stops there. 

Those are the problems that were presented, and the reason they 
are of interest to the subcommittee is because we are trying to achieve, 
if we can, uniformity and consistency in the law. What the law 


should be as a matter of policy or philosophy is one thing. I like 

to refer to the McGuire Act on fair trade as an illustration. It is a 

clear-cut statute which permits prices to be fixed. Many oy object 
e 


to it as a matter of philosophy. The legislators can make the choice 
and the advocates of each position can come before them and state 
their position, but there is no difficulty in operating under that law 
or ee out what the law is. But when you get to the foreign-trade 
area, we now have Congress encouraging foreign trade and foreign 
investment to the point where it guarantees loans, guarantees invest- 
ments for certain risks. We have the Departments of Commerce and 
State actively encouraging American businessmen to go abroad or 
to make investments eek Now, when the various transactions 
which result from encouragement from one Government department 
result in conflict with the laws enforced by another Government 
department, it is our feeling an effort should be made to iron out that 
conflict. Before we can iron it out, we have to really know what it 
is. That is the reason for the hearings in Washington and the con- 
ferences we are now having in Europe. 

There is, apparently, a very strong feeling about the basic philos- 
ophy of maintaining open competition as far as possible. Some peo- 
ple wish to have blanket exemptions for foreign trade. While that 
might be correct and might be a better way to do it, and might be 
best from the standpoint of economics of today’s interest, there is 
probably very little chance of it being achieved. Therefore, it is 
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necessary to try to find out what may be achieved. One of the thoughts 
we are trying to evolve is to have a new agency or commission or both, 
some kind of a mechanism which can give specific approval to par- 
ticular transactions. Now what that would mean is that if a situation 
has developed where the foreign trade policy of the United States 
fosters a certain investment and the antitrust policy prohibits that 
investment, the facts with respect to that transaction could be pre- 
sented to that board, which may include persons representing the 
Antitrust Division and persons representing the Commerce Depart- 
ment and State Department, something of that kind, so they could 
weigh the conflicting policies against the facts of the situation and 
make a decision. At the moment there is no such procedure. 

Colonel Sotsore. There is no such organ you mean ? 

Mr. Burns. There is no such place an actual conflict can be ironed 
out. A businessman must take his chances, and the Commerce Depart- 
ment and International Cooperation Administration have made state- 
ments in our hearings that there have been a considerable number of 
investments that were not made because of the uncertainty of the 
.ntitrust law or actual or apparent violations. 

Now the reason the hearings were held in Washington, and the rea- 
son we are holding these conferences, is that in order to obtain legis- 
lation, the need for it must beshown. It isn’t sufficient to have a letter 
from the Chamber of Commerce saying conditions in Europe differ 
from the United States. That would not persuade anybody, particu- 
larly in view of the present strong philosophy for maintaining com- 
petition. There is apparently a fair sized body of opinion that would 
rather give up foreign trade than surrender this principle. How 
big that body is, we cannot know unless the viewpoint is presented 
during public hearings and put to a vote in Congress. 

We have asked the International Chamber of Commerce in New 
York and the International Foreign Trade Council to do some work 
if they expect to have any improvements in the legislation which will 
affect their operations. I have told the same thing to the American 
Chamber of Commerce in London and I am going to tell the same 
thing here. If you have a feeling that there are problems, you have 
to demonstrate it. You have to prove your case. 

What it means is this. We have a committee of seven Senators and 
we have a staff of which I am the director. My task is to write a report 
and illustrate these problems. I have to have material in the report. 
There is no place I can get it except from the people who are affected, 
so it is up to them to give me the cases, the instances, the situations 
which they argue have produced undesirable results, results which in 
many instances do not aid competition, if there are such, but harm 
the business or it may harm competition somewhat but it may be in a 
particular area or field where the benefits to the foreign economy are 
great. Now I don’t know of any specific instances but certainly if 
there were something like fertilizer or something like that, it could be 
very important to the economy of the country affected although it 
night result in some diminution of competition. 

Talking informally as to what is involved, you have to convince the 
Senators that you have a just complaint because unless the Senators 
are convinced, you have no spokesmen. Senator Kilgore has to get up 
in the Senator Chamber and argue against people who don’t know 
anything about the field but sinaply' Rave reluctance to lower the bar in 
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any way. If you feel that your problems deserve the attention of Con- 
gress and can make a case which might result in changes in the law 
which would allow these transactions to be conducted within the law 
with specific approval, you have to supply that material so Senator 
Kilgore can get up on the floor and persuade 48 other Senators. It 
is a simple mathematical proposition as far as getting the law passed. 
You have to have votes, and in order to get votes, you have to persuade 
them, and in order to persuade them, you have to have facts. 

In London we did get interesting factual situations, and I know 
there must be many here. We would like you today, since there are 
many representatives on the chamber of commerce, to tell us whatever 
situations you may have. Some may have only 1, but it is the total 
of 8 or 10 different situations brought to our attention by 8 or 10 dif- 
ferent people that might be a large enough number to warrant some 
action. The reason I wanted to tell you this in advance is because all 
of us, myself included, have a tendency to feel something should be 
done about something and somebody should do it. Well, that doesn’t 
happen. We have to do it ourselves. 

Now the reason I felt we ought to include Paris in our itinerary al- 
though we didn’t receive a letter from the Paris Chamber of Com- 
merce originaly, is because we want all the facts we can get. We 
want all the information we can get. This study is not made every 
year. ‘There has not been a study in the Senate since 1939-41, when 
Senator O’Mahoney made the TNEC investigation. It depends on 
having a chairman and 2 or 3 Senators who are willing to do some 
work and thinking and spend a lot of time listening to people. It is 
a golden opportunity if businessmen have any real problems and are 
not just waving their arms because they don’t like something, to try 
to formulate legislation which they feel would be most beneficial to 
their interests. 

Colonel Solborg, if you care to start, you may tell us anything you 
have or invite any members of your chamber to speak up. 

Colonel Sonora. I would like to take the latter course, Mr. Burns, 

and invite the members to speak up and discuss what they wish to dis- 
cuss. I would like to say this, and I think I can speak in this respect 
for all members here present, as responsible heads of American busi- 
ness over here, we are guided in our policy by our headquarters. 
These headquarters in the United States are pretty well informed as to 
the scope of the antitrust legislation in the United States. Agree- 
ments that we make over here are usually scrutinized, if not thor- 
oughly examined, and approved by the headquarters. Therefore they 
should be fully cognizant of the agreement and note anything which 
may contravene the United States law. We are hard put really, I am 
at least, to state any specific case simply because I do not know on the 
premise of what I just said, what I may be doing in representing my 
firm here which may be considered as being a violation of the law 
by the United States legislation. I believe that nothing like this is 
being done but truly I cannot say because I simply do not know the 
details, extent, and scope of that legislation and in how far its im- 
pact on our business over here goes. 

Mr. Burns. Why don’t we take the first topic and see what ex- 
perience any of the members have had in that connection? Of course 
it doesn’t make any difference whether the practice is considered to 
have violated the antitrust law. Weare starting with the assumption 
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we are not sure whether some of these practices do violate the law 
but if they do violate it, the law should be changed as to the particular 
circumstances or transactions. 

Speaking from the standpoint of a staff director, I have not heard 
auch discussion of the problems which an American trader has selling 
his own product here. I have heard questions about patents and trade- 
marks, but I would like to know what experiences you have had. The 
ceneral statement has been made that Americans who are trading in 
kurope run up against associations which they must join or certain 
standards have been set which he must conform to in order to do busi- 
ness. Now has anybody had any experience or do you know of any 
other? Are you familiar with some cases of that kind ? 

Mr. Hurcutns. I could perhaps cite one problem along that line. 
We have certain cases where we made investments, speaking particu- 
larly of Italy. We make the investment. We create a oialies of 
the American corporation. We then spend quite a bit of money devel- 
oping the name in Italy or the pada market. Very often we find 
we are undersold because of the American product. We cannot control 
the price in the United States for resale. It then goes out for export 
at a lower price than we can sell it for in Italy. They take advantage 
of our higher price in Italy, of our publicity, of the money we have 
spent in the development of our trade name, and we find competitively 
within the market our own American product competing with the 
foreign product. That is one specific case where we have had a real 
problem. That is not quite along the lines you indicated but it is a 
real problem. 

Mr. Burns. It is one that can be explained. What is the reason why 
the European-made product sells for a higher price in Europe than 
the American product ? 

Mr. Hurcutns. Basically the fact that we have a tremendous over- 
head because we have to spend a great deal of money to develop a trade 
name in a foreign field. We have a publicity problem within a foreign 
field so we have a general ialietal aan Also we have a higher 


cost of manufacture in Europe because there is not the assembly-line 
technique that we have at home. So the individual who competes with 
us in a foreign market with an American-made product has an advan- 
tage because he takes advantage of our publicity and the lower ois 


of the American-made product. That is the practical case we 
had. 

Mr. Burns. Now looking at that type situation from the standpoint 
of purely economics, leaving aside business interests and natural de- 
sires of countries to have industry within their borders, if it does cost 
more to make an identical product in Europe than it can be sold for 
after importation from the United States, what economic justification 
is there for making the product in Europe? Why shouldn’t the prod- 
uct simply be imported ? 

Mr. Hutcuins. Because there would have been no sale if we hadn’t 
developed the name of the product with our publicity. The product 
was unknown in poe We spent thousands of dollars developing 
the name. Then somebody takes advantage of it 4 to 5 years after we 
developed the name. The product would probably never have been 
imported if we had not come in. 

Colonel Sotsore. Another item is tariff. Your American product 
might be barred by high customs duties. 
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Mr. Hutcuins. We don’t have a tariff in our particular problem. 
It is more our problem in this particular case of how we, from thie 
American point of view, can protect our European investment from 
competition by the American-made product. As you know, when we 
come with an American investment into a foreign country there are 
real problems of production, all of which have to be met, plus the 
problem of publicity. 

Mr. Burns. Would it be economically desirable to have the Ameri- 
can company do the advertising directly and sell the product rather 
than ne it in Europe? 

Mr. Hurcuins. It might be, but in this particular problem they 
couldn’t adequately develop publicity and distribution without their 
subsidiary company within the country. Also, and this is another 
problem, some of these cases are pure instances of smuggling where 
our own products have been purchased at low cost and smuggled into 
the country. One is a smuggling problem and one is a case of the 
product being brought in by another distributor. We have wanted 
to develop our foreign investment but having been unable to control 
the resale value in the United States, we find ourselves competing with 
our own product from the United States. 

Mr. Burns. That would be a difficult problem to control by legisla- 
tion. 

Mr. Hurcurnys. It is one of those cases that can be demonstrated to 
you factually. It is a real practical case. It may be difficult to con- 
trol by legislation. If we had complete control over our prices for 
resale for export, presumably we very well could control this situation. 

Mr. Burns. The kind of situation that seems to create a problem 
from the standpoint of antitrust enforcement is one where an Ameri- 
can comes over here and sells his product at the same price as the com- 
petitive product, and he does so either by agreement or by adhering 
to some practice in vogue. Do you know of any such situation ? 

Mr. Hurcutns. We have clients in the same situation. And ob- 
viously there are problems covering the control of prices throughout 
certain countries like Spain, Italy, Germany. In certain cases a com- 
pany may want us to enter into an agreement with it that we will only 
sell our product at X pesetas, or whatever it is. We can’t legally enter 
into that agreement under the basic laws of the United States. 

Mr. Burns. The situation you talk about is not required by the laws 
of the country. It is practice? 

Mr. Hurcrins. It might even be illegal under the laws of France 
today. It isa practice in some particular industries and we, of course, 
can’t abide by the practice. 

Mr. Burns. What problems do these companies have in trading 
without making agreements? 

Mr. Hutcuins. Well, then we might get into a price war. 

Mr. Burns. Of course the price war would be in keeping with the 
Sherman Act philosophy. 

Mr. Hurcutns. I am just pointing out a case. That is within the 
philosophy of the Sherman Act. 

Mr. Burns. Has the American company been able to continue 
business ? 

Mr. Hurcutins. I can’t cite any cases where American companies in 
this field, where they haven’t been able to make investments. 
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Mr. Burns. My own reaction to that is people who are supporting 
antitrust laws as they are would use that as an example of the bene- 
hts. 

Mr. Hutoutns. I think the real disadvantages come from other 
things such as licensing and patents. 

Mr. Burns. In England they indicated some situations and I won- 
der if they occur on the Continent, where associations are so tightly 
crganized, and they are legal, if an American company or any other 
foreign company tried to do business on some different terms, it would 
be met with various kinds of boycotts and pressure which would make 
it impossible for them to do business. It almost has the effect of law 
because the power they have to go with their association is enough 
to prevent somebody from doing business if they wouldn’t join up. 
Does anybody know of situations like this? 

Mr. Hook. If you manufacture, for instance here in France, one of 
the products I can think of, it is highly advisable to belong to the syndi- 
cate of that particular product, which means you agree to their price 
regime. If you don’t belong to the syndicate, you will have a great 
deal of difficulty manufacturing and selling your product. They can’t 
prevent you from selling it, but they can keep you from securing raw 
materials necessary for manufacture should you not conform to the 
syndicate price structure. This particular product can’t be imported 
into France because of duty barriers and iach of exchange. There are 


no dollars available for the importation of such a product so that the 
only way you could sell here on the continent is to go into local manu- 
facture. ‘This would mean not only profit to the United States concern 
through transfer of dividends, payable in dollars, but the acquisition 


of valuable technical information derived from European manufac- 
ture. At the present time several of the principal products being 
manufactured and sold in the United States by the company in ques- 
tion originated in Europe. 

Mr. Burns. That is the kind of situation I wanted to hear. In 
order to formulate any law, whether a general amendment or specific 
provisions to provide exemptions, we have to have cases like that which 
can be used as illustrations to point out situations or set up criteria 
that amend the situation fitted into that category. Any amendment 
would have to be based upon situations which could fit into specific 
categories. For example, it might be shown that particular agree- 
ments did not, in fact, restrict exports to Europe because there were 
none to begin with on account of tariffs or currency restrictions. Then 
you could point out the affirmative benefits. It might be the Senators 
would be willing to set up some sort of machinery to grant approval 
to that type of situation. 

Colonel Sorzore. Don’t you think the problem goes deeper than 
that? It is really the philosophy of the whole thing which in scope 
and importance is rather historical. The United States laws are ap- 
plied in the United States and should be religiously observed by all 
citizens. When you try to apply them abroad, you are really nullify- 
ing the value of international laws and you are in a way imposing 
American laws on foreign countries. I think that the philosophy of 
that is wrong in its basic aspect and I think that it is not workable 
from a business point of view. What Mr. Hook just said was just one 
instance. There are many instances on the Continent where you would 
be rendering your business absolutely unworkable if you tried to ad- 
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here to every facet of the United States law and yet tried to do busi- 
ness in the host country. You would be between the devil and the deep 
blue sea with the result that you would be squeezed out with all the 
resultant disadvantages to American technique and the overall de- 
sign of the American administration and public to further and pro- 
mote our foreign business. The problem is deep because it seems there 
is conflict within agencies of the United States administration, some 
of which press us for action, for foreign trade expansion and invest- 
ments, and then it may be the judiciary which puts obstacles in our 
way emanating from the application of the antitrust legislation. That 
is really the position. That covers a good many cases. 

Mr. Burns. You may be right but we have to appraise the possibili- 
ties and see what they are. There is no question that this Fair Trade 
Act, the McGuire Act, is a change in the basic philosophy regarding 
competition and against the antitrust philosophy or policy, and there 
is a tremendous argument about it. When they got through with the 
argument, they took a vote and the bill won. They are very practical 
problems. 

We have had the antitrust law on the books for many years and it 
specifically applies to foreign as well as domestic commerce. In addi- 
tion to that, we enacted a statute called the Wilson Tariff Act, which 
reiterated what was in the Sherman Act with respect to foreign trade. 
So if there is going to be an attempt to have Congress make a sharp 
distinction between foreign and domestic trade, it will require a great 
deal of effort on the part of those interested. There is one major 
obstacle and that is the report of the Attorney General’s Committee on 
the Antitrust Laws. They recommended against any blanket exemp- 
tions of foreign trade so that any group that was sponsoring such a 
proposal would have a tremendous handicap to overcome, in addition 
to the political handicap. 

I would like to see inconsistencies eliminated to the extent they can 
be. I would like to see inconsistent policy resolved and I am seeking 
means by which that may be accomplished, so I am perfectly willing 
to listen to any suggestions because the more I get, the better chance 
there is of having a report that would have some possible chance of 
acceptance. So far, the most likely possibility is to allow specific 
exemptions to be granted in particular cases, because any attempt to 
legislate generally with respect to the situations which have already 
been discussed would immediately be attacked as providing a means 
for evasion. It could be assumed these particular situations would 
come under a general provision of the law but some people are always 
worried about the fellow who is going to take advantage of it, abuse 
it. When you have a specific case, there is less chance for abuse in the 
operation but so far as the law is concerned, the law is clear and doesn’t 
in itself provide for abuse. 

Colonel Sotzore. If a general exemption for foreign business is im- 
possible for the reasons you state and if the whole operation would be 
put on the basis of particular derogations, who is going to pass on it! 
I suppose it would be that body of men that you mentioned at the out- 
set of your address, representing the various Government departments 
and meeting in a sort of council of examination and decision. 
Wouldn’t that be rather cumbersome? ‘Wouldn’t that add another in- 
strumentality to an already pretty heavily burdened Government ma- 
chine and, furthermore, wouldn’t that necessitate the disclosure and 
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revealment of all kinds of documents and all kinds of business methods 
which we, who believe in free enterprise, would like to consider as our 
personal property ¢ : 

Mr. Burns. You have two points. The first one, it may be cumber- 
some to allow the Federal Trade Commission to pass on such exemp- 
tions. It already passes upon many business arrangements, and this 
would simply provide for considering them in advance, instead of 
after they occur. As far as disclosing documents and _ business 
methods is concerned, there is no alternative because what you are 
concerned about now is suit being brought by the Government to 
terminate certain agreements and when the Government brings suit, 
all these things are made public. As a matter of fact, there is more 
advantage to this advance approval. Right now you can go to the 
Department of Justice and get limited approval of transactions. It is 
not binding but it has some value and some lawyers do it. There has 
been an argument that we ought to make it more specific and have 
actual legislative authority for exemptions. In those cases, the sub- 
mission is not made public and it is a question to what extent these sub- 
missions would have to be made. 

Colonel Sotspore. We now have to submit agreements to the Com- 
merce Department for security checks. 

Mr. Burns. Security checks. No, I didn’t know that. 

Colonel Sorpore. Practically all agreements that may have any 
bearing, any remote bearing on national defense. 

Mr. Burns. There appears to be a choice that has to be made, and 
I don’t see that you have a choice since we already have a law, but if 
you did have a choice, it would be between what is objected to as Gov- 
ernment regulation by having the necessity of having to submit your 
agreements in advance for approval or not having that regulation and 
taking a chance on whether you will be prosec uted by the ‘Dep irtment 
of Justice. I don’t see that there is much choice there. You can’t 
avoid existing legislation under which you can be brought before the 
Department. Our efforts should be to try to find a way ‘to allow busi- 
nessmen who want to enter into a deal to ascertain in advance whether 
or not itis legal. It isn’t sufficient for them to have their own lawyers 
tell them, because this type of law is vague. ‘The Supreme C ourt de- 
cides cases sometimes 5 to 4 and you can’t complain about a lawyer 
who is guessing what the judge is going to say in the Supreme C ourt. 
But it does you no good if he misses by one. 

Another thing which I feel has to be recognized is that due to = 
present conditions under which we live, which have developed over 
period of years, we have been compelled to accept many kinds of veg 
lations in order to operate. In defense, the wars have just changed 
the nature of the relationship between business, the public, and the 
Government, and as against the uncertainty we are faced with now, 
you will have to decide whether you are going to submit these agree- 
ments in advance. Actually they are doing it all the time and getting 
no place because the Justice Department won’t give them any answer. 
As a lawyer I feel we ought to get authority somewhere, and in the 
foreign-trade field the reason for s suggesting a new agency was to have 
the decision made by some voice other than the Department of Justice. 
It is contended that it might not change much if Congress simply 
granted Justice the author ity toapprove. They might disapprove:all 
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agreements submitted because they felt they were against the antitrust 
laws. 

But if we act on the assumption of the Government policy of en- 
couraging investment and ewelie and have two departments like Com- 
merce and State and they confer through some agency with Justice, 
they might outvote the Department. Take the particular instance sug- 
gested where they were able to give the American company know-how 
and there was no loss of competition, the possible loss of competition 
referred to by Justice was out weighed by other positive benefits. That 
was the reason for suggesting a new agency which would have more 
points of view than that of a prosecutor. This idea is not a new one. 
It is in the Defense Production Act where the heads of various depart- 
ments have representatives on a committee which recommends that 
agreements be exempt. 

Colonel Sotzore. Getting down to a specific case, I should like to 
ask you for clarification and then I would like the other members of 
the meeting to present their problems. I see here in the release of the 
Antitrust Monopoly Subcommittee of the United States Senate, Sep- 
tember 3, 1955, in the opening statement by the chairman, Senator 
Harley M. Kilgore. I quote from this statement : 

The principal effect of this uncertainty, due to the Supreme Court’s decision 
in the Timken Roller Bearing case, is the fear of businessmen that they cannot 
grant an exclusive sales territory to business contacts abroad which are not 
branches or wholly owned subsidiaries without becoming liable to prosecution for 
violating the antitrust laws. 

Does that mean if you have a 100 percent wholly owned subsidiary 
branch, you would not be violating the law? 

Mr. Burns. If you ask me for my opinion, I would say that is what 
it means. But what you are talking about is the general attitude of 
lawyers to the Timken case. Before the Attorney General’s report 
came out, there was substantial difference of opinion as to what this 
decision meant and some lawyers cited the opinion by Justice Jackson 
m which he indicated that the decision meant even a wholly owned 
subsidiary was a separate person and you could not make an agree- 
ment with it. Well, the Attorney General’s Committee concluded 
that the case did not support that proposition and they have given as 
their view that the Supreme Court has not held in any case that it 
is unlawful for a company to make an agreement with a wholly 
owned subsidiary, which has the effect of restricting territory. But 
that doesn’t mean that our subcommittee shouldn’t consider that 
problem and state authoritatively through legislation what the rule is. 

Colonel Sotzore. I think that would be very useful because if you 
are to interpret this wording in the sense that you have more freedom 
of action if you have a 100-percent-owned subsidiary or branch, that 
would be one of the solutions for the companies to operate on. 

Mr. Burns. Well, it is a question if you have to be 100 percent. 
With 100 percent, it is very easy to make the argument you should 
be concerned with results and effects and not manner and form, and 
certainly when an American company has branches in foreign coun- 
tries or sets up wholly owned subsidiaries, especially when the laws 
of that country may require operation through local companies or 
the comaitiontien tax structure of the foreign country makes it essential! 
that they do that, I don’t think there is much problem and I think it 
could be put into the legislation. 
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Mr. Burns. Summing up so far, one type of transaction has been 
discussed where in France the business of this industry is controlled 
pretty much by a syndicate which fixes prices and has certain condi- 
tions of trade, and when an American company wants to come over 
and do business in this industry if it does not join this syndicate, it 
won’t get any materials. They have control over raw materials, and 
the incident that was described was one where the product could not 
be brought from America because of two reasons: First, the tariff; 
and, second, the French Government would not authorize currency 
to be paid for the product, and also in this instance by joining the syn- 
dicate, the American company was able to obtain technique from other 
companies which proved very valuable to the home company in the 
United States, so the position of that company was that American 
commerce was benefited by allowing them to be parties to a syndicate 
over here, which normally would be contr ary to the antitrust laws, 
because there was no competition element. 

Another situation has been presented that was much more difficult. 
An American company formed a subsidiary, wholly owned, which 
started to make the product here, and spent considerable money ad- 
vertising in various European countries. Because the French com- 
pany did not make nearly the quantity the American company did, 
its production costs were ‘higher, and because it had embarked on an 
extensive advertising campaign to build up the trademark, it had 
higher costs overall than the American company. After building up 
the trademark and spending a great deal of money for publicity and 
selling the product at a higher price than the American product, 
American distributors started invading the market and selling at a 
lower pric 

Senator Kizcore. What purpose was there in having an American 
company here rather than distributors ? 

Mr. Burns. The answer was they wouldn’t have sold anything over 
here if the French company hadn’t spent the money advertising. 

Senator Kincore. Was that the case of a trademarked product? 

Mr. Burns. Yes. 

Senator Kireore. And they were able to use the trademark on 
cheaper goods ? 

Mr. Burns. There isa question of the origin of the mark. 

Mr. Hutcnrns. It is to be built up by a French subsidiary. I was 
referring to another country in our previous example. 

Mr. Burns. Would there be any question of the right of the Ameri- 
can company to use the trademark? 

Mr. Hutcurns. Then you get into the problem of the right to use 
marks, whether or not and how we can control a mark sold in another 
country. The problem is now being looked into in France. We are 
going to build up this trademark, unknown in France, and we are very 
doubtful whether we can control it merely by exclusive licensing of the 
mark, 

Mr. Burns. In the United States when we try to bring in gifts, they 
stop you at customs. Apparently that protects the trademark. 

Mr. Hutcurns. We are doubtful in this country whether we can 
fully protect it by exclusive licensing. 

Senator Kireore. Actually we register trademarks and you can’t use 
it except by the company’s using the trademark. Could a company 
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come into France and register a trademark and thereby prevent a 
French company from competing with them ? 

Mr. Hurcuins. Yes. Basically in France we have a mixture of 
common law of trademark use and registration. If you have proper 
trademark registration, you can prevent the use of the trademark by 
another company coming in. . 

Senator Kincore. How is that in other European countries over here, 
say Belgium ? 

Mr. Hurcutns. Belgium has the same law as France, registration 
plus use. 

Colonel Sotzore. Germany is registration and use. 

Mr. Hurcurns. They are changing the laws now inGermany. Pure 
registration could, perhaps, protect you in Germany without use. 

Mr. Burns. Couldn’t trademark registration protect you in France? 

Mr. Hurcurms. We are giving an ‘exclusive licensing of the trade- 
mark. It isa very diffic ult question as to whether we are able to con- 
trol the problem under the trademark law. 

Senator Kuéore. It is an item on which there is relatively high duty 
in France? 

Mr. Hurcutins. Yes. 

Senator Kineorr. So you couldn’t manufacture it in the United 
States and bring it over ¢ 

Mr. Hutcurns. It is a product we could manufacture in the United 
States for $50 and import it for $150. I just aero this prob- 
lem as one of the few problems. In my opinion, I don’t think it is the 
important problem. The legality of an exclusive license is one of 
the important problems. This licensing problem has been very difli- 
cult in our negotiations with France. 

Mr. Frrcuson. I can give you an illustration. I know of one 
American company which is now interested in coming into the French 
market through investment in France along with a partner, which is 
a French company, and they have proposed to each other a new com- 
pany owned 50 percent by each. The French have said: “That is fine 
and this company would manufacture particular products and we 
would agree not to compete with the new company, and we assume you 
will agree not to compete with it either, and we also agree that we will 
not compete with you in the United States either through our com- 
pany or through the new company because we don’t w vant to take 
advantage of the formulas we would acquire.” This raises several 
problems because it involves the question of the extent to which you 
can limit the new company from competing with the United States 
company in the United States or the French company from competing 
with the United States company; it raises the question of whether 
the United States company can agree not to compete with its 50- per- 
cent-owned subsidiary in France. These seem to be difficulty questions 
under the antitrust laws. Yet here is a situation of an American com- 
pany not now in the French market at all; it could not enter it with a 
product from the United States but would have to manufacture here 
to get into the French market. It probably would not be able to make 
arrangements with its French partners, which is relatively essential 
if it wishes to come here, unless it makes agreements. Therefore, it is 
a situation in which the volume of American foreign investment 
could be diminished and the volume of trade as well, if such arrange- 
ments are impossible. 
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Mr. Burns. How could we demonstrate with a reasonable degree of 
accuracy that the American company could not sell its product in 
France ¢ 

Mr. Frercuson. There are plenty of French companies making these 
products, not as efficiently or as low-priced as in the United States, 
but by the time you get over here with the product and pay tariffs, you 
have raised the price. Also you have the problem of obtaining dollar 
exchange to finance the imports into France if the goods are bought 
from American sources, and I doubt whether you could obtain dollars 
in France for this purpose. 

Mr. Hurcuins. You are not going to get a license. 

Mr. Burns. It would seem to me at the present time one of the most 
important factors is to differentiate foreign trade from domestic trade, 
but here you can’t find dollars to pay for imports. 

Mr. Frercuson. In many cases, if you want to get into the foreign 
market, you have to manufacture there. 

Mr. Burns. Can anybody else suggest problems? 

Senator Kiicore. For instance, how many countries do the repre- 
sentatives here work in ? 

Colonel Sotgore. I represent a firm that works in every country in 
Western Europe, including Africa. 

Senator Kizéore. I would like to have a briefing on the various laws. 

Colonel Sotzore. The laws are, of course, conflicting in the different 
countries, but they are similar to the extent that they often make it 
virtually impossible to do business in those countries and at the same 
time to permit us to scrupulously observe the antitrust legislation in 
the United States. Generally speaking, this is the conflict. 

It can be said with a great deal of assurance that application of 
United States antitrust laws as they stand at present to our business 
abroad would seriously and negatively affect the conduct of this busi- 
ness in the Western Hemisphere. 

Mr. Hook. I might cite another case of exclusive aid agreement. 
At the present time we are in discussion with a company in the United 
States in respect to a technical aid agreement to manufacture a certain 
product in Europe, particularly in Italy. The product is manufac- 
tured in Germany, by 2 companies in France, and 1 in England. From 
the United States we can’t compete in France and other European 
countries because of exchange and duty barriers. Even if exchange 
and custom barriers were removed, the United States product could 
not compete in the majority of cases because of freight differential. 
Therefore, the United States company in question is interested in 
making an agreement in Italy for the manufacture of the product. 
The Italian company has manufacturing facilities and is interested in 
entering into a manufacturing arrangement, but they won’t enter into 
an agreement except on an exclusive basis. 

Senator Kigore. Define what you mean by exclusive basis. 

Mr. Hoox. I am not familiar with antitrust law. 

Mr. Kricore. Does that exclusive basis apply to Italy ? 

Mr. Hoox. They would have to give an agreement to the Italian 
company that they would not give another license in Europe. 

Senator Kizcorr. The same wording was used in London and meant 
exclusive only for one country and another company would be licensed 
exclusively for another country. 
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Mr. Hoox. In all probability it would mean this company would 
demand and be given exclusivity for Europe. If they don’t reach an 
agreement on this basis, there is a German company waiting on the 
doorstep. ‘They would prefer to have it with an American company. 
If the American company is barred because of the exclusive agreement, 
the German company comes in. What does that mean? It means the 
American company is out. If the company were allowed to make an 
exclusive agreement, they would get not only certain royalty returns, 
but they would also receive technical aid, valuable manufacturing 
experience which could be transmitted back to the United States. 
In this particular case there are certain products which could be better 
produced in the States for which import licenses are extremely diffi- 
cult if not impossible to obtain. If certain of the products were 
manufactured in Europe, there is every reason to believe the remaining 
products could be secured from the States which would not be possible 
otherwise. In summary, therefore, the United States company in 
question would be benefiting through increased export sales, dollar 
royalty returns, and valuable technical knowledge. 

Mr. Burns. Would the foreign government authorize payment for 
those parts ? 

Mr. Hoox I understand certain parts, say in a petroleum cracking 
tower, could better be manufactured in the United States. The pur- 
chaser would prefer to have the product of United States origin. 
However, the necessary import permit would not be forthcoming for 
the several parts alone. If, on the other hand, the entire requirement 
could be satisfied from Italy and the United States, then the covering 
iinport license could be secured for the material coming from the 
States. 

Mr. Burns. Is there a general attitude here as in England with 
respect to foreign companies coming in, especially American, that 
you can get approval for the license agreements to pay for royalties 
in currency, but they won’t permit you to buy products? They prefer 
to have them made locally. They will authorize agreements on royal- 
ties but not products. 

Mr. Hoox. They feel that the economy of the country is benefited— 
commercial benefits. They are willing to give a certain percent of 
those benefits to the company which made the benefits possible. 

Mr. Hurcurns. When we negotiate these license agreements with 
the Office des Changes, we have an argument every time we come in 
with nonexclusive licenses since the Timken case. The French min- 
isterial officers feel in every case an exclusive license can and should 
be given. We have a very difficult time negotiating a nonexclusive 
agreement to obtain dollar royalty payments. In some cases we have 
had to go back to our counsel in the United States and clear the li- 
cense agreement. In certain cases we have changed the agreement 
to an exclusive one when we felt it could be done. We have had prac- 
tical problems in negotiating due to the impact of the Timken case. 

Colonel Sotzora. We have avery valuable product. It is universal- 
ly recognized as such. It is valuable from the standpoint of improv- 
ing the productivity over here, from the standpoint of aiding their 
economy, and also from the standpoint of being able to manufacture 
certain products used in offshore purchases. The investment neces- 
sary to manufacture that product is very high. It is out of the ques- 
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tion to import it from the United States because of the reasons that 
were stated here and with which we all agree. Therefore, we have to 
manufacture it here. The company is willing to take this license on 
the basis of patents and know-how and wants to have exclusivity of 
it for the country involved, not for all Europe but for the country 
involved. Because of the high investment, perhaps because of the 
limited market possibilities, it would be economically unsound to give 
a license like that to several takers. And besides that is the condition 
of the one who wants the license—that he wants to be exclusive. By 
doing so, are we violating the law ? 

Senator Kirgore. Here is where you get yourself in trouble. Give 
one company a license for all Europe and another gets a license and 
operates in the United States. It virtually sets up a cartel. In other 
words, it is division of markets. There is where you get in trouble with 
the Sherman law. It was suggested in hearings by some people that 
just as we have a Federal Trade Commission, incidentally we are con- 
sidering the advisability of expanding the authority of that Commis- 
sion or setting up a separate agency, a similar commission on foreign 
trade, with power, once a contract of that kind is submitted, to approve 
it in advance and it can grant the exemption which will protect the 
contract. There has been opposition to that idea, too, and the opposi- 
tion stems from a rather sound foundation that inasmuch as there are 
many varied products depending on the products of the country in- 
volved, and there are many diverse people getting on these commis- 
sions, one commission in 1955 might rule one way and another commis- 
sion might rule another way in 1957. 

So if you want to make the commission rulings firm, there has to be 
xn amendment to the antitrust law that would protect a company so 
that once a transaction is submitted in good faith and you live up to 
the terms of the submission, you are safe from future prosecution. 
That was a suggestion made by a number of witnesses in Washington 
as a solution to the trouble. It grew out of suggestions that the Fed- 
eral Trade Commission be given the power to pass on mergers, to see 
that the merger does not violate the monopoly features of the Sherman 
Act. That is a very controversial issue, too. I just want to give you 
a picture of the suggested solution, and it is going to be a tough prob- 
lem to make much amendment on the basis of the Sherman law because 
they are still very much sold on that. When you start divisions of 
territory, you run right square into the teeth of that action. That 
is the reason I wanted a definition of exclusive. We recognize under 
the patent law the right to license one manufacturer in the United 
States and not anybody else. 

Colonel Sotzora. Is that for manufacture and sales both ? 

Senator Kireéore. Manufacture, of course. 

Colonel Sotzora. My license case was for manufacture. This ex- 
clusivity of license would not include sales. They could sell any place 
they wanted and in competition with the United States. 

Senator Kreore. There has been a drive on for years and years to 
amend the patent laws on that and have compulsory license laws on 
patents so that any number of companies could manufacture in the 
same territory. There has been a drive to change the patent laws. 
As a matter of fact, the Patent Subcommittee has a matter like that 
under consideration at the present time. 
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Mr. Burns. One of the practical considerations with respect to 
licensing is, Why is it necessary to have it specifically stated that the 
American company cannot import into the foreign country If you 
have the conditions which prevent the importation, such as tariff and 
currency restrictions, is it necessary to put into writing that the Amer- 
ican company will be bound not to export? If you are granting a 
license, I don’t think there is anything in the present law or present 
conditions which precludes an exclusive license to manufacture; and 
if the Italian company wanted to service all of Europe, and you are 
talking about patents and you had a patent in all countries in Europe, 
that single company should be granted a single right to manufacture, 
which for all practical purposes would give him all the protection he 
needs. The difficulty comes from people who support antitrust for 
having American trade open as far as possible and there is put in the 
contract a specific provision defining a territory and saying an Amer- 
ican under no circumstances can sell in Europe. That doesn’t answer 
your economic problem, and the basic problem is the reason you don’t 
want the American to export is he has a lower price. You want that 
basic protection. But if you have tariff and currency barriers in addi- 
tion as a practical matter, you may not need that clause in the contract. 

Mr. Hutcutns. Ac tually, we just had that problem in Italy. That 
may be true today, but in making an initial investment of half a mil- 
lion dollars the licensee wants to look ahead 20 years. The Italian 
wants to protect his investment in this way. He wants an exclusive 
license of the mark. In this case negotiations almost broke down be- 
cause of the antitrust laws. Our home counsel wouldn’t grant an 
exclusive license. The Italian wanted an exclusive license. 

Colonel Sotzore. I should like to add that it also depends to a great 
extent on production in the specific case. There are cases where we 
do not have to agree to bar the United States from competition. It 
depends on the negotiations, on the agreement, and on different aspects 
of production. There are "agreements current today where there is 
exclusivity without mentioning that our production should be barred 
from competition. You asked the question and I am answering that 
question. Agreements can be made where United States interests, 
from the standpoint of the antitrust laws, are not injured. There are 
cases where they must be injured because the licensee will insist on it 
for his own protection. That depends entirely on the case. 

Mr. Burns. It may be sufficient justification if you can show the size 
of the investment and also if you didn’t have this investment that the 
product would not be sold at all. 

Mr. Hlurcnrns. That is the particular case in that the product 
would never have been introduced in Italy. 

Senator Kitcore. From the political standpoint there is a differ- 
ence. You can’t convince the American workingman that the product 
should be made abroad. At the same time, they will want tariffs 
against our products. When you say they ought to make that over 
there, you have a certain amount of stone-wall opposition to that. We 
like to make the products. It is hard to make them understand the 
currency restrictions. I live in the coal country. One of our coni- 
panies recently underbid all the European countries on 3 million tons 
of coal by 80 cents a ton laid down in Europe. But they didn’t get the 
contract because of the currency problem. They would have to have 
dollars and the Government didn’t want to put currency into dollars. 
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It is hard to try to tell a coal miner or a coal operator that the ex- 
change rate is a very serious factor affecting international trade at 
the present time. When you get into amending these laws in which 
you exclude the American product from a foreign country, that is 
when those fellows get up and object. Nobody gets upset about 
licensing when it affects only a foreign country. On the other hand 
you have the consumer who says, “If they can make it cheaper and get 
it over here, let them do it.’ 

Colonel Sotzore. By the same token, it would be difficult to con- 
vince the English electrical worker he should be barred from getting 
an order in the United States in spite of the fact that his bid was 
lower. I think the American public will have to be educated to the 
fact that American foreign trade is undergoing an evolution from the 
day we began. We cannot export today as we wish. We have to do 
business within the barriers of the foreign country. 

Mr. Burns. That is the kind of information and statement we need 
to put in our record. Are there any other examples that would be 
helpful because the more we have, the better. Are there more sug- 
gestions, such as Colonel Solborg’s last statement, that we ought to 
recognize the difference in foreign trade because of the changed 
¢ onditions i in at least currency and tariffs we have had for many years 
but it is apparently part of our foreign policy to keep the pr estige and 
name of American products to the forefront in foreign countries, and 
one way is by importing our technique and know- how. 

Senator Kincore. You were very right when you said the people 
of the United States must be educated in these things because we con- 
sumed our own production for so long and didn't rely on foreign 
markets. On the other hand, also, we talk of peace. The secret ‘to 
peace is better living in underprivileged nations, and if we prohibit 
them from having the benefits of these things, we are breeding poten- 
tial war, because the well-fed, well-clothed, well-housed nation doesn’t 
go to war. So there is a whole lot of educational work to be done; 
but somehow we have to get to the people and the Congress, and that 
is the reason we are here today. And this campaign may be an 
education factor if handled in the press. I have often wondered why 
with all the advertising being done by the big companies, they don’t 
carry on some educational campaigns of this ty pe. 

Colonel Sorzore. It depends on the company. I know from my own 
experience in doing international business on behalf of my company, 
we have been practicing that very thing of educating our men to the 
necessity of doing business abroad within the country to which for- 
merly we used to export. In the former days, when we were purely 
exporting American-made products, we had no trouble with the men 
down the line, that is, with our workmen: they saw the crating, the 
packages going to South America or Europe and that provided a cer- 
tain amount of romance to them and did not hurt them. Now, how- 
ever, when we are obliged by existing conditions to enter competitive 
fields abroad to keep our flag flying, “he has to be taught that instead 
of goods we are exporting capital and know-how in order to continue 
our business in the international field. To the average workman this 
does not make very much difference at the present time because he is 
fully employed on goods manufactured for the home market but, never- 
theless, he has to be instructed and educated so that he may feel that he 
is part of the game and that he is, through his understanding, contrib- 
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uting to the American trade expansion abroad. This kind of educa- 
tion should be carried on and our firm is doing that to a very consid- 
erable extent. 

We are here as an expansion of our American activities. I recall] 
that someone said in history, I forget who, “War is an extension of 
diplomacy.” I would say that foreign trade is a promoter of peace 
won by our victory in Europe and if we want to keep this peace this 
should be fully exploited. We certainly do not want our boys to come 
here again and lie under the white crosses. Our foreign trade in the 
sense in which we are discussing it today is the type of crusade and 
campaign which will bring tangible results if encouraged and per- 
mitted to function properly, and that is the big reason why we feel 
that we should not be impeded in these efforts by our own laws. 

Mr. Weeks. I have lived 50 years in France. One of your col- 
leagues, Senator Murray, sometimes introduces me to his friends in 
Washington as an expatriate. However, I presided over the American 
Chamber of Commerce. My good friend and colleague, Colonel Sol- 
berg, succeeded me but I was for 13 years in the presidency and I have 
seen a good many things. I have been a member of the American 
chamber since 1908, and I wrote a little article for our bulletin called, 
Friendship Through Trade. And about the only way that you can 
get under the skin of a foreigner is to bring him something he is inter- 
ested to buy and through those contacts you build up the real friend- 
ships that exist throughout the world. 

The British are the greatest foreign traders because they have 
had to live on it, and they did build friendships all over the world. 
We have had to compete with them; we have had to compete with 
the Germans; and now the Italians are highly industrialized and we 
have to compete with them, but we can do it. 

The greatest handicap to foreign trade, as you have learned in 
these discussions, is through the shortage of hard currency, especially 
dollars, and, therefore, at our chamber of commerce we took on an 
activity under Colonel Solborg. It was just an embryo as I left 
office, whereby we tried to help small business and medium business. 
In France it is called petite and moyenne enterprise. That means 
down to the artisan type. The artisan in France has a great deal of 
inventive genius. We resemble the French a great deal as a result 
of the amalgamation of all the nations that come to our shores. We 
are highly skillful in developing inventions. And now we have the 
money that goes behind invention so we can perfect those things, 
but there are areas in France and Italy that don’t have money, and 
very often if they invent something, they can’t find a market for it 
because they don’t have the money to make a prototype and enter 
the market. 

We tried to help anyone who came our way from America to 
extend a license for manufacture in this country and various other 
countries of Europe. 

On the other hand, we circularized every chamber of commerce 
in France and banks and trade organizations generally to try and 
find if there weren’t some inventions, processes, or techniques that 
could be taken up and exploited in our country. And quite a few 
of these things worked out. Unfortunately the organism which 
started under the Marshall plan and through various evolutions, 
has somewhat died down now. But we did find, and we hear from 
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some of these contacts still, that a great interest was aroused in this 
particular method while exchange difficulties existed. Now we ae 
that one day we will find free exch: ange, but that day can't be right 
around the corner yet. But I have listened to the arguments and ex- 
yositions of the various speakers and we come bi: wk to this message 
that I would like to leave with you, and I would be glad to send you 
a copy of the article I wrote on this friendship through trade. 

Mr. Burns. I would like to have it. 

Mr. Weeks. You may inspire a great educational campaign so that 
our people at home and even our workmen will understand foreign 
trade better. In my own plant our workmen do understand that 
foreign trade is an important part of our bysiness because of the 
exports that we make. It happens my firm would not be classed as 
an American firm but the French do class it as such because the 
majority of the capital is American. We have had a family affair 
and we have been through two wars. Our place was badly destroyed 
in both cases but we have been able to rebuild. The French were very 
fair to us in taking over, under the Byrnes-Blum Treaty, the damages 
that we had to pay. And we have the feeling that our workmen 
when they see these foreign labels on shipments going to foreign 
ports, and we tell them, “The machinery you see there we have been 
able to buy because we get foreign exchange and that is the reason 
we can compete.” 

Mr. Hook brought up the question of trade agreements through 
syndicates which may still exist, but I am of the opinion that it is 
illegal now to make such agreements in France. I would be very 
loath to enter into any price-fixing agreement in this country. We 
have learned that the French are preparing an antitrust law. 

Well, they are going to have an antitrust law and from some of the 
editorials on it, I decided it might have a lot more punch to it than 
our own. I think our own is pretty solidly set up, but I don’t believe 
that we will make friends by trying to reach out in these foreign coun- 
tries and put pressure on. T don’t think we will ever build fr iendship 
in foreign lands if we start investigations therein under our antitrust 
law and I am not so sure that we would permit corresponding investi- 
gations on the same subject by foreign delegates, in our country. 

Senator Kireore. Of course you realize some of these countries are 
just doing exactly the same thing we did—building up tariff barriers 
excluding imports—before we discovered we might find a place in 
world commerce. It is very interesting because I have felt that the 
way to peace is trade. Two nations that have friendly trade relations 
are not very apt to goto war. They are not apt to break that up. Of 
course with the imbalance you have, that almost leaves the Orient out 
of the picture, but at the same time there should be freedom to trade. 
And on the question of exchange, I have often thought a group of 
nations could get together and set up an international clearinghouse 
in which they could trade credits rather than currency. Of course 
that might affect the sterling bloc a little bit, but it certainly wouldn’t 
hurt us. And this question of trade—2 or 3 years ago I was in Cuba 
and IT saw nothing but American manufacture, American equipment. 
T was down again last January and there were quite a lot of German 
tractors coming in, German cars. The cause for that is we set up a 
barrier against everything except a certain percentage of sugar. They 
are able to ship vegetables, rice, and things of that kind. They are 
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shipping those to European countries and buying manufactured arti- 
cles from European countries. There is considerable competition 
bet ween Germany and France on locomotives, and we are losing Cuba’s 
manufactured trade due to our excluding their farm products, such 
as rice, limes, lemons, fruits, things of that kind. It is pretty crucial 
to the United States to keep the friendship of that island. It would 
be very dangerous if they got hostile. 

Colonel Soutsore. I believe it was President Eisenhower who said 
right after the war, “What we need now is friends.” President Roose- 
velt said the same thing. The best way to get friends is to trade with 
them. So long as we trade, as the Senator says, there is no fighting. 

Senator Kincore. W illingly and on reasonable terms. 

Mr. Hoox. Another consideration that will come into the picture 
shortly is, if the western nations don’t make it possible to trade 
among themselves, the East will come in and take over markets held 
by the United States or Western Europe. If we are not in a position 
to compete on their own terms, we are out and they are in. 

Colonel Sornore. I don’t know if you have heard of the recent case 
of the Italian company taking an order for a complete steel company 
in Venezuela, $125 million plant, and they were able to bid about 20 
percent lower than the field, and the field comprised the United States, 
Germany, France, and everybody else who can make equipment. 
That shows we are not alone. If they can do that in this particular 
branch of business where they are not shining in it, we have to sit up 
and take notice because the time will come when we might need an 
order like that very, very badly. We might not need it today, but we 
inay need it in the future. So, it is a question of give and take, and 
we would much rather be inside Italy and work with them than be 
outside. 

Senator Kiicorr. One time there was a squeeze on all the little steel 
outfits, not Little Steel but nonintegrated steel. Despite the damage 
done to French and Belgian steel during the war, they existed for a 
long time on billets shipped into the United States from France and 
Belgium. I know companies in my State that relied on those ship- 
ments to keep running. 

Colonel Sotzorc. I remember that. 

Mr. Burns. Getting back to restrictive practices, what work is the 
International Chamber of Commerce doing in this field ? 

Colonel Sotzora. I am a member of the United States council here. 
That has been very, very sharply brought to the fore and every time 
we have a meeting with our friends in Europe, we have a kind of tussle 
because when it comes to a United States front, we are united. We 
are against restrictive practices. We are for free competition. Some- 
times we have things thrown in our faces for which I can’t find 
answers for our colleagues. But the ICC is conducting a very valiant 
battle in that respect. 

Mr. Burns. Does anybody else have anything? 

Mr. Miter. We actually started manufacturing here 55 years ago. 
We operate in all the various European countries. I think what you 

said at the beginning is one of the basic points, that there are different 
appros ches or philosophies in the different countries. Germany, for 
instance, I think, would be an interesting place to visit. Not France. 
At the present time in France they are attempting antitrust laws even 
more stringent than in the United States. In our peace treaty with 
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Western Germany, we tried to impose antitrust laws and break up 
cartels and groups. I would say within 24 hours of breaking up of the 
cartels, German syndicates were formed and they are oper: ating today. 

They meet regularly. You have a syndicate for every type industry. 

If you don’t belong to the syndicate, you don't belong to the industry 

as far as the German Government is concerned. I don’t know how any- 
body or any laws can change the German approach to cartels or the 
German approach to syndicates. It is part of their life. They just 
don’t understand free enterprise as we look at it. I don’t know how 
any American laws can affect that German ment: ‘lity. You have the 
same approach in Switzerland, to a large extent based on syndicates 
and groups. The same approach in Belgium. Actually in Sweden 
you have the same approach. You have syndicates, cooperatives. 
‘Also you have industry rebates for almost all industries to the best of 
my knowledge, in almost all of the countries of E uurope except in 
France, where it has been banned. The industr y rebate is done through 
Price-Waterhouse or through one of the other big accounting firms. 
That is the custom, rather than law or governmental decree. 

Senator Kitcorr. The question is not whether it is legal. The rail- 
roads in the United States until recent times gave discriminatory re- 
bates. Frankly, the rebates you are talking about are not discrimina- 
tory. Ever ybody benefits the same way. It is good business. I think 
at the outset the efforts made in cartels in Germany were not intended 
to break them up in Germany but internationally where they might 
affect the United States, and that was the intent of that drive. 
Through the various interlocks, it was a dangerous proposition. But I 
can see also how we, as Members of C ongress, can’t invade and set aside 
or establish a trading practice for France, Germany, Italy, or Spain 
except insofar as their trading practices affect people in the United 
States. But the problem is to get them to delineate and point that out 
so people in the United States understand they are getting all the 
protection they want and are not being injured. On the other hand, 
it is helping relations and I am hoping something is done on that. 

When we talk about foreign trade, we don’t think of an American 
businessman who comes to a European country and sets up a business 
and produces. The field isn’t international trade at all despite the 
dollars involved. The average man on the street doesn’t consider it. 
When he talks of international trade, he talks of shipping something. 
That to him is international trade, or shipping something from one 
country into the United States. He doesn’t realize the organizational, 
financial, licensing aspects involved. 

Mr. Learp. I don’t have anything of consequence other than to 
underline the educational feature—what the Senator said and your 
thoughts on the need for education on a broad basis so that people 
support the political philosophy of foreign trade. If you can get over 
the education and friendship aspect, which is so important, we will 
have set a foundation on which we can get the proper rules and regula- 
tions and structures on which we can go forward over here. 

Colonel Sotzore. Senator, I wish to say how much we appreciate 
your coming. We consider you our friend and I know that you 
understand the situation very well and feel our particular position 
here of being in a foreign land, American business both big and small. 
We are trying to carry out this business as good Americans. We are 
imbued with the ideas of our companies at home, who are good Ameri- 
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cans. We want to obey the law. At the same time we want to have 
facilities to carry on our business without injuring the interests of our 
company and our national economy and help the United States to gain 
the friends over here that we need in our peaceful trading way. That, 
I think, is the gist of our philosophy and the whole thesis can be ex- 
plained that way. We trust you and your colleagues in Congress to 
arrange things in such a way that the law can be complied with so it 
won’t be burdensome to carry out our tasks. How, I do not know, 
but we hope our meeting here and the meeting you held with our col- 
leagues in London will help you to gain an idea. But I venture to say, 
Senator, that the overall tone in all three countries will boil down to the 
same factor. 

Senator Kircore. I have realized for a long time that something 
has to be done. Mr. Burns and I were criticized sometime ago because 
we both insisted we need a lot of clarification in the antitrust and 
monopoly laws. They are 60 years old, some of them. Conditions 
have changed tremendously. I don’t know what changes can be 
worked out. I remember Senator Wagner’s Act; it took him 6 years 
to accomplish his purpose, but he finally got it through. These 
things go slowly in the legislative process. Possibly the courts have 
misinterpreted the real intent of Congress in passing laws. You have 
to look at the conditions of the times, also in the past. The law 
should influence their minds to vote. So anything you can give to 
Mr. Burns, any factual matter, problem matter, and legal interpreta- 
tions you can get, particularly affecting the laws of the country in 
which you deal, will help us tremendously in trying to find a solution 
to your problems. 

Mr. Burns. It would be useful if somebody on your staff could pre- 
pare a memorandum or letter stating what are commonplace incidents, 
the conditions of trade here, where you have some minimum price 
fixing statute which may affect some Americans doing business here. 
Examples like those given here today. There may be others. The 
more help we get, the easier it is for us to do something. We are 
covering the entire antitrust field. We are giving an opportunity to 
American businessmen to present views to us which we can put into 
our report. 

Senator Kircorr. What is commonplace to you may be unusual to 
us. I have been interested in the broader aspects and that is why 
I have come to Europe a number of times just for that purpose, to try 
to get their viewpoint. You have to understand their viewpoint in 
order to deal with them. 

Mr. Burns. What would be useful to us, and I have asked the same 
thing in London, is that in your comments, remember some other 
Senators are going to look at this report and if there is any legislation 
recommended, Senator Kilgore or other members of the committee 
have to get up on the floor and argue and they have to have concrete 
illustrations or persuasive statements like the statement that the na- 
ture of trade isn’t thesame. You can say it because it is your problem. 
Say the kind of things you would say if you were up there trying to 
convince them. Half of them may be openminded. Half may have 
their minds made up against you. You have to say something to con- 
vince them. Some people are listening to it for the first time. It has 
to be pointed. It doesn’t have to be voluminous. It doesn’t require a 
treatise. It requires revision, condensing; half a dozen good illustra- 
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tions or a few good remarks or quotations from government state- 
nents which support your position about the desirability of trade can 
be used. 

Colonel Sotzore. I am going to give you two pages. 

Senator Kiigore. Give us as much as you want. I got a study from 
the Embassy just before I left about changing economic conditions 
in England. We want to get all that sort of thing and make it plain 
these are American businessmen who are conducting business abroad 
as representatives of United States companies. It isn’t the French 
trying to persuade us to change the law. It is American businessmen 
trying to convince us to change the law. 

Colonel Sotsore. And I think it would be useful for our people back 
home to appreciate the difficulty and the hard work we have to do 
over here in order to promote our trade. We have plenty of difficulties 
facing us from local conditions. In addition to that, if we have 
to be burdened with difficulties from our own home, then life is going 
to be tough. 

Mr. Burns. That is what we want illustrated—those difficulties 
you have here. And instances of application of the antitrust law, 
when done strictly without application of special factors, with not 
very good results, or loss of benefit to the United States. Those are 
the most persuasive ones. When you point out _ are losing some- 
thing instead of gaining, you are more apt to obtain a change. 

Colonel Sotgore. People are very prone to be carried on the crest 
of a wave and not project into the future what is going to happen. I 
like to think in terms of continuity of our mission, of posterity, and 
not just what we are doing today. We are riding the crest of the 
wave today in the States and all over Western Europe. There is 
no guaranty this will continue forever. Therefore, our American 
position over here must be consolidated to be able to prosper and go 
along with whatever may happen. I don’t want to give the impres- 
sion to the people back home that everything is light and neatebhtinie. 
It may be today, but it may not be tomorrow. 

Mr. Weeks. I might give you an illustration of something that 
happened a few years ago. It was over the undervaluation of goods. 
You had to make a sworn statement on a consular invoice concerning 
the value of a shipment. One day our Government sent over auditors 
who walked into French business houses and asked to see their books. 
The Frenchman has always been very loath to give up his books. 
He is even hesitant to show them to his banker. So you can see that 
ae in business overseas where one doesn’t get the repercussions 
is an unfortunate operation. 

Colonel Sotsore. Senator, with your permission we adjourn, and 
we thank you again. 

Senator Kricore. As usual, it was a pleasure. 

The conference adjourned at 2 p. m. 
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(The following was ordered made a part of the record :) 


MEMORANDUM REGARDING PROPOSALS To EstABLISH AN AGENCY To PROVIDE ANTI- 
TRUST CLEARANCES IN FOREIGN COMMERCE, SUBMITTED BY THE AMERICAN 
CHAMBER OF COMMERCE IN LONDON 


The American Chamber of Commerce in London submits the following com- 
ments on the proposal briefly discussed with Senator Kilgore at the conference 
in London on September 28, 1955, to establish a Federal agency to provide clear- 
ances or exemptions under the antitrust laws in respect of foreign commerce: 

1. Although Mr. Charles R. Carroll, counsel to the board of the National For- 
eign Trade Council, Inc., in his statement submitted to the Subcommittee on 
Antitrust and Monopoly of the United States Senate Committee on the Judiciary 
on September 14 and in his testimony before the subcommittee, proposed that the 
Federal Trade Commission have jurisdiction to make findings of “not objection- 
able” and that any such finding should be a bar to any civil proceeding until 
revoked for cause after a further hearing, subsequent remarks by Senator Kil- 
gore and Mr. Burns indicate that consideration might be given to alternate meth- 
ods of providing clearances or exemptions, such as review by a commission con- 
sisting of representatives of the State, Commerce, and Justice Departments. 
Whatever the procedure, the proposals under consideration would provide a 
means of obtaining antitrust immunity in respect of a particular transaction 
which had been reported to the appropriate statutory authority. The comments 
made below are less concerned with the procedural aspects of the proposals than 
with the general proposition that the antitrust laws would still apply to certain 
business activities abroad in the absence of a “not objectionable” finding or some 
other form of clearance. 

2. All procedures so far suggested involve the submission to a governmental 
agency of actual or proposed arrangements or conduct. It is at this stage that 
the first question arises. Would any business organization, particularly one 
engaged in a highly competitive trade, be willing to disclose, even in confidence, 
arrangements which it proposed to make abroad? Most business arrangements 
of a contractual nature are made with the utmost secrecy. Any leak which dis- 
closed to competitors what was proposed or contemplated might have most dam- 
aging effects. In view of this, considerable reluctance to submit proposals must 
be expected and the objective of removing uncertainty and the risk of prosecution 
would in such cases be defeated. It might be argued that appropriate safeguards 
against leaks could be arranged, but strong pressures might be exerted in particu- 
lar cases to ascertain the basis on which clearances are given. In view of this the 
companies concerned could never be certain that partial disclosures might not be 
made at some time. Moreover, partial disclosures are usually misleading and 
virtually force full disclosures in order to avoid press distortions. Also, it would 
be no answer to say that what business would be required to disclose in a prosecu- 
tion should without hesitation be disclosed in order to avoid a prosecution. An 
antitrust suit by the Government is never a certainty until it is actually started 
and, even then, there is always the prospect that it might not succeed. Conse- 
quently, businessmen would be reluctant to put their cards on the Government 
table before they had to, so long as there was a risk that a suit might later be 
brought. 

3. It is hardly conceivable that any Federal agency could or would be willing 
to give a clearance without the most exhaustive study and inquiry into the facts. 
Investigations of such a nature take time and business deals, particularly in a 
competitive industry, cannot normally wait for them to be concluded. More- 
over, troublesome questions of policy and degree might be involved. Practi- 
tioners in the antitrust field are only too familiar with the difficulty of deter- 
mining the nature and effect of commercial conduct, particularly in the foreign 
field. A proposed arrangement might be quite unobjectionable in isolation, but 
when other arrangements in the same industry are taken into account the sum 
total of cooperative action might lead to doubts. Considerations of a political, 
economic, and security nature might be involved and the representatives of 
various departments and interests would have to be consulted. It is hard to 
conceive that any such investigation would be invoked before a deal was con- 
cluded, except in the simplest type of case; and in such a case clearance would 
probably not be necessary anyway if the scope of the antitrust laws were cut 
down as proposed by Mr. Carroll. The problem really only arises in cases where 
complex issues and considerations are involved and in such cases the time factor 
would be a serious deterrent. A request for clearance after a deal has been 
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concluded would probably be made only because a suit was threatened and the 
application afforded a means of forestalling it; otherwise, in cases where there 
was some possibility that a violation of the law had occurred, an application for 
clearance might very well invite prosecution by the Department of Justice. 

1. It is recognized that any clearance could not be permanent, as Mr. Carroll 

himself provides that it might be revoked “after further hearing.” And periodic 
(probably annual) reviews would almost certainly be necessary in order to as- 
certain whether a clearance once given should be revoked. An American concern 
making a foreign contract would thus be submitting itself to Federal juris- 
diction in much the same way as if it had accepted a consent decree. In 
everything it did abroad, regard would have to be had to the possible effects on the 
clearances it had obtained. Once having obtained jurisdiction, as it were, the 
agency would itself have a duty of watching developments closely and ap- 
praising them in the light of changing attitudes at home on the subject of 
antitrust. Moreover, foreign interests would be reluctant to enter into arrange- 
ments with Americans which would have to be investigated by the agency and 
which might lead to a Federal prosecution. At the least, they would not relish 
publie disclosure, not only of the terms of the deal, but also of confidential notes 
and memorandums. These factors would be real deterrents to the conclusion of 
arrangements with foreign concerns. 
5. The foregoing indicates that the proposals are really no more than alterna- 
tive methods of policing our foreign trade. At the present time policing is 
largely in the hands of antitrust lawyers who, on the basis of reported decisions, 
do their best to advise what can and cannot be done. If procedures are avail- 
able for obtaining clearances, any arrangement may be prima facie doomed if 
clearance is not obtained, so that it will become, in effect, mandatory for 
clearances to be applied for. Proceedings before the agency may thus become 
a substitute for the ordinary advice of counsel. If applications are to be limited 
to cases where the Department of Justice has instituted or is about to institute 
a proceeding, they have little significance in providing protection for foreign 
operations; they would then merely add another type of proceeding to those 
already in existence. 

6. Any tribunal which is empowered to give clearance would have to be provided 
with the clearest possible rules. In the first place, antitrust jurisdiction over 
acts performed or committed abroad should certainly be confined, as Mr. Carroll 
has proposed, to those which directly and significantly affect, and adversely 
affect, United States foreign commerce, and the term “foreign commerce” would 
itself have to be limited (as he says) to the export and import of goods from 
and to the United States. So confined, the agency would have jurisdiction to 
grant exemptions on the basis of formal submissions. Its first task would be 
to determine whether an arrangement submitted for clearance did, or would, 
directly, significantly, and adversely affect the export of goods from or the import 
of goods into the United States. If it concluded that there was not, or would 
not be, any such effect, that would be the end of the matter. If not, there 
would be a question whether its determination was legally correct, and there 
might then have to be an appeal to the courts, as an erroneous determination 
that it did have jurisdiction might be very prejudicial. Where it did have 
jurisdiction it would then have to determine whether a “not objectionable” find- 
ing should be made. This would not appear to be a legal issue at all but to 
require rather a determination of political, economic, social, and, probably, 
national security questions. As to many aspects of the national interest would 
be involved it is questionable whether the Federal Trade Commission would 
be a suitable body to make determinations; even an agency composed of repre- 
sentatives of State, Commerce, and Justice Departments might not be sufficient. 
It might be advisable to have some appointees who were not in the employ of the 
Government but were directly chosen from other parts of the community. 

7. The risks involved in merely inviting review by the agency and the diffi- 
culty of arriving at determinations involving political, economic, social, and 
national security issues would, in our view, be so great as to add, rather than 
remove, deterrents to the expansion of trade and investment abroad. It might 
be argued that the line must be drawn somewhere short of complete antitrust 
exemption. We do not agree, but even if such a line had to be drawn we point 
out that the line drawn by Mr. Carroll would not solve the problems discussed 
with Senator Kilgore in London and in Paris. A major problem, as repeatedly 
pointed out, is to provide an exemption for agreements which involve a division 
of territory. It is obvious from a reading of court decisions that this form 
of agreement would normally be regarded as directly, significantly, and ad- 
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versely affecting our foreign commerce as it imposes direct restriction on exports 
from the United States and on sales in the foreign markets concerned. It might 
or might not be possible for an American exporter to compete abroad because 
of currency, tariff, and other restrictions, but agreements for the exchange of 
technical information and know-how and the establishment of manufacturing 
plants abroad are made on a long-term basis and their validity cannot, therefore, 
be predicated upon the existence of restrictions which everyone hopes will be 
short-lived. Moreover, it might be easy to obtain clearances today because of 
such restrictions, but if these were to be revoked when the restrictions were 
removed there would be a repetition of the postwar experience of many con- 
cerns which have suffered a pulverization of arrangements which they had been 
advised by leading counsel were entirely lawful. 

8. In our view, therefore, the only possible solution to the present problem 
is a complete exemption of activities outside the territorial limits of the United 
States. American fears of foreign cartels are not really fears of predatory acts 
by American businessmen abroad but fears of foreign producers who combine, 
validly under their own laws, to the detriment of our foreign commerce. We 
cannot alter these arrangements. We cannot correct their behavior by having 
them reviewed by a commission in Washington. All that a Federal agency 
could do would be to conclude that our own national should not participate, If 
our national objective is to expand, and not to restrict, foreign trade, it would 
in the long run be in the national interest to allow participation, leaving it to 
the good business sense of our nationals to temper practices which in their view 
would prejudice the interests of their own country. In this respect, as also 
in so many others, our businessmen can do more for our country abroad than 
dozens of Federal commissions or agencies. 

It is the considered opinion of the directors of the American Chamber of 
Commerce in London that the establishment of an agency to give antitrust 
clearance for foreign business contracts and arrangements would create so many 
new problems and be so cumbersome as to defeat its own purposes. We believe 
that there is only one way to meet this problem and that is to exempt American 
foreign business from the scope of our antitrust laws. 
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